
10 

International Journal of Law 

www.lawjournals.org 

ISSN: 2455-2194 

Received: 20-07-2025, Accepted: 19-08-2025, Published: 04-09-2025 

Volume 11, Issue 9, 2025, Page No. 10-15 

 

War crimes: Legal dimensions, historical precedents, and contemporary challenges 
 

Santosh Kumar Dash 

Department of Law, Utkal University, High Court of Odisha, Odisha, India 
 

 

 

 

Abstract 

War crimes are among the most serious violations of international humanitarian law, representing acts of extreme violence and 

cruelty committed during armed conflicts against combatants, civilians, and cultural property. This paper undertakes a 

comprehensive examination of war crimes from a legal, historical, and ethical perspective. It traces the origins of the concept 

from ancient codes of warfare to modern international tribunals, explores pivotal cases such as the Nuremberg and Tokyo 

Trials, and evaluates the effectiveness of ad hoc tribunals for Rwanda and Yugoslavia. The study further analyzes the Rome 

Statute of the International Criminal Court (ICC), its jurisdictional limitations, and contemporary debates on accountability in 

conflicts such as those in Syria, Darfur, and Ukraine. Emerging challenges, including cyberwarfare, autonomous weapons, and 

terrorism, are also discussed in relation to existing legal frameworks. The paper argues that while progress has been made in 

codifying and prosecuting war crimes, significant gaps remain in enforcement due to political constraints, selective justice, and 

limited global cooperation. It concludes with recommendations for strengthening international mechanisms to ensure 

accountability, universality, and the protection of human dignity in times of war. 
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Introduction 

The phenomenon of war is as old as human civilization. 

From tribal conflicts to global wars, violence has often been 

accompanied by acts of cruelty that violate basic standards 

of humanity. Across history, rulers and armies engaged not 

only in battle but also in widespread massacres, 

enslavement, pillage, and destruction of cultural heritage. 

Although war itself has traditionally been regarded as a 

legitimate instrument of statecraft, certain acts during 

warfare have long been considered unacceptable. The 

attempt to distinguish between legitimate military action and 

unlawful brutality gave rise to the concept of war crimes. 

War crimes are defined as serious violations of the laws and 

customs of war, particularly those embodied in international 

humanitarian law (IHL). They include deliberate attacks on 

civilians, torture, execution of prisoners of war, sexual 

violence, forced displacement, and destruction of civilian 

property. These acts are prohibited regardless of whether the 

conflict is international or non-international. Unlike 

ordinary crimes, war crimes are considered crimes against 

the international community as a whole, invoking universal 

jurisdiction and international accountability. 

The historical evolution of war crimes can be traced back to 

early codes of warfare. Ancient Indian texts such as the 

Mahabharata and Arthashastra emphasized ethical 

constraints in war, prohibiting the killing of non-

combatants. Similarly, the Chinese strategist Sun Tzu 

emphasized sparing civilians and cultural heritage. Medieval 

Europe introduced the concept of chivalry and “just war,” 

while Islamic law (sharia) also forbade harm to women, 

children, and religious figures during conflict. However, 

these principles were moral guidelines rather than binding 

legal norms. 

The modern codification of war crimes began with the 

Hague Conventions of 1899 and 1907, which established 

rules regarding the treatment of prisoners, prohibition of 

certain weapons, and protection of civilians. The four 

Geneva Conventions of 1949 and their Additional Protocols 

remain the cornerstone of IHL, defining war crimes more 

explicitly and obligating states to prosecute offenders. 

The 20th century marked a turning point with the 

Nuremberg and Tokyo Trials, where individual criminal 

responsibility was established for war crimes, crimes against 

humanity, and crimes against peace. For the first time in 

history, leaders and military officials were held accountable 

before international tribunals. These trials not only punished 

perpetrators but also laid the foundation for subsequent 

international justice mechanisms. 

The post-Cold War era witnessed further progress through 

ad hoc tribunals such as the International Criminal Tribunal 

for the Former Yugoslavia (ICTY) and the International 

Criminal Tribunal for Rwanda (ICTR). Both tribunals 

demonstrated the feasibility of international prosecution of 

mass atrocities, though they also revealed limitations such 

as high costs, slow proceedings, and selective justice. The 

establishment of the International Criminal Court (ICC) in 

2002 represented a milestone in creating a permanent 

institution to prosecute war crimes. Yet, its effectiveness has 

been hindered by lack of universal ratification, political 

interference, and limited resources. 

In the 21st century, the nature of armed conflict has changed 

significantly. Civil wars, terrorism, proxy wars, and the 

involvement of non-state actors have blurred the traditional 

lines of conflict. The use of drones, autonomous weapons, 

and cyberattacks presents new legal dilemmas. Recent 

conflicts in Syria, Yemen, Ukraine, and Sudan illustrate that 

despite international legal frameworks, atrocities continue to 

occur with impunity. 

 

The central questions this paper seeks to address are 

1. How have war crimes been defined and codified in 

international law? 

2. What historical and contemporary examples illustrate 

the successes and failures of international justice? 
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3. What are the key enforcement challenges faced by 

institutions such as the ICC? 

4. How should international law adapt to emerging forms 

of warfare in the 21st century? 

 

By engaging with these questions, this research aims to 

provide a holistic understanding of war crimes, the legal and 

political dynamics surrounding their prosecution, and 

possible pathways for reforming international justice 

mechanisms. 

 

Material and Methods 

This study employs a qualitative doctrinal legal research 

methodology, relying on both primary and secondary 

sources to examine the evolution, scope, and enforcement of 

war crimes under international law. 

1. Primary Sources 

▪ International Treaties & Conventions: The Hague 

Conventions (1899, 1907), the four Geneva 

Conventions (1949), Additional Protocols (1977), and 

the Rome Statute of the International Criminal Court 

(1998). 

▪ Case Law: Judgments from the International Military 

Tribunals (Nuremberg and Tokyo), the International 

Criminal Tribunal for the Former Yugoslavia (ICTY), 

the International Criminal Tribunal for Rwanda (ICTR), 

and hybrid courts such as the Special Court for Sierra 

Leone. 

▪ United Nations Reports: Security Council resolutions 

establishing ad hoc tribunals and investigative 

commissions into atrocities. 

 

2. Secondary Sources 

▪ Scholarly articles and books by legal theorists, 

historians, and practitioners. 

▪ Reports from NGOs such as Human Rights Watch and 

Amnesty International. 

▪ Analyses published by international legal institutes. 

 

3. Comparative Approach 

▪ This study compares historical precedents with 

contemporary prosecutions to identify trends, strengths, 

and weaknesses. 

▪ It also evaluates the adaptability of existing legal 

frameworks to emerging challenges such as 

cyberwarfare and non-state actors. 

 

4. Limitations of Study 

▪ War crimes jurisprudence is vast; this research focuses 

on selected pivotal cases. 

▪ Access to some classified or politically sensitive 

documents remains limited. 

▪ The analysis is legal and historical rather than 

empirical; thus, it emphasizes doctrinal interpretation 

and case studies. 

 

Results 

1. The Nuremberg Trials (1945–1946) 

The International Military Tribunal (IMT) at Nuremberg 

marked the first major attempt to hold individuals criminally 

responsible for war crimes on an international scale. 

Convened by the Allied Powers after World War II, the 

tribunal prosecuted 24 high-ranking Nazi officials for 

crimes against peace, war crimes, and crimes against 

humanity. 

 

Key findings and contributions 

▪ Individual Criminal Responsibility: Nuremberg 

established the principle that individuals, including 

heads of state and military leaders, could be held 

accountable under international law. 

▪ Rejection of Sovereign Immunity: The defense of 

“acting under orders” was rejected as an absolute 

excuse, although it could be considered in mitigation. 

▪ Codification of Crimes Against Humanity: Atrocities 

such as genocide, extermination, and enslavement were 

prosecuted alongside war crimes, expanding the scope 

of international criminal law. 

▪ Criticisms: Despite its achievements, Nuremberg faced 

criticism for embodying “victor’s justice.” Only Axis 

leaders were tried, while Allied atrocities (e.g., 

bombing of Dresden, atomic bombings in Japan) were 

not prosecuted. 

 

The tribunal sentenced 12 defendants to death, three to life 

imprisonment, and others to lengthy prison terms. It created 

a legal precedent that inspired later international tribunals 

and the ICC. 

 

2. The Tokyo Trials (1946–1948) 

The International Military Tribunal for the Far East 

(IMTFE) prosecuted Japanese military and political leaders 

for war crimes and crimes against peace committed during 

World War II. 

▪ Scope: 28 Japanese leaders were indicted, including 

former Prime Minister Hideki Tojo. Charges included 

aggressive war, massacres (notably the Nanjing 

Massacre), and mistreatment of prisoners of war. 

▪ Legacy: Like Nuremberg, Tokyo affirmed the principle 

of individual accountability. 

▪ Criticism: The tribunal faced criticism for its limited 

scope, exclusion of Emperor Hirohito from prosecution, 

and political influence of the Allied powers. 

 

Although overshadowed by Nuremberg, the Tokyo Trials 

reinforced the idea that war crimes prosecution was not 

confined to Europe and helped lay foundations for Asian 

perspectives on international justice. 

 

3. The Yugoslav Wars and ICTY (1993–2017) 

The International Criminal Tribunal for the Former 

Yugoslavia (ICTY) was established by UN Security Council 

Resolution 827 in 1993 in response to atrocities committed 

during the breakup of Yugoslavia. 

 

Key achievements 

▪ Groundbreaking Indictments: For the first time since 

Nuremberg, sitting heads of state (e.g., Slobodan 

Milošević) were indicted for war crimes, genocide, and 

crimes against humanity. 

 

▪ Recognition of Sexual Violence: The ICTY declared 

rape and sexual enslavement as crimes against 

humanity, marking a historic development in 

international law. 
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▪ Case Studies 

▪ Prosecutor v. Tadić (1997) established that war crimes 

could apply in non-international armed conflicts. 

▪ Prosecutor v. Karadžić and Mladić addressed 

responsibility for the Srebrenica massacre, classified as 

genocide. 

 

▪ Criticism: Proceedings were slow and costly, often 

taking years to conclude. Many sentences were seen as 

lenient by victims’ groups. 

 

Despite its flaws, the ICTY set important precedents and 

strengthened the global framework of accountability. 

 

4. The Rwandan Genocide and ICTR (1994–2015) 

The International Criminal Tribunal for Rwanda (ICTR) 

was created by UN Security Council Resolution 955 in 1994 

to prosecute crimes committed during the genocide in which 

approximately 800,000 Tutsi and moderate Hutus were 

killed. 

Key contributions 

▪ Recognition of Genocide: The ICTR issued the first 

conviction for genocide in international law (Prosecutor 

v. Akayesu). 

 

▪ Sexual Violence as Genocide: The Akayesu case also 

recognized rape as a constitutive act of genocide when 

used systematically to destroy a targeted group. 

 

▪ Accountability of Media: The Media Case (Nahimana 

et al.) held journalists accountable for inciting 

genocide, expanding liability beyond direct 

perpetrators. 

 

▪ Criticism: Similar to ICTY, the ICTR was criticized 

for selective justice, limited outreach to local 

populations, and the failure to prosecute crimes 

committed by the Rwandan Patriotic Front (RPF). 

 

The ICTR contributed significantly to the development of 

international criminal jurisprudence, particularly in 

recognizing sexual violence and incitement as integral to 

war crimes and genocide. 

 

5. The Darfur Conflict and the ICC 

In 2005, the United Nations Security Council referred the 

situation in Darfur, Sudan, to the International Criminal 

Court (ICC) under Resolution 1593. This marked the first 

time the ICC investigated a case referred by the Security 

Council. 

▪ Key Indictments 

▪ Omar al-Bashir, then-President of Sudan, was indicted 

for war crimes, crimes against humanity, and genocide. 

This was historic — the first time a sitting head of state 

was indicted by the ICC. 

▪ Other senior officials were also charged with crimes 

related to mass killings, forced displacement, and 

sexual violence. 

 

▪ Challenges 

▪ Sudan refused to cooperate with the ICC, and many 

states did not enforce arrest warrants against al-Bashir, 

allowing him to travel internationally. 

▪ This highlighted the ICC’s dependence on state 

cooperation, undermining its authority. 

 

▪ Significance: The Darfur case exposed the political 

limits of international justice but also affirmed the 

principle that no one, not even heads of state, is above 

the law. 

 

6. The Special Court for Sierra Leone 

The Special Court for Sierra Leone (SCSL) was established 

in 2002 as a hybrid tribunal combining international and 

domestic law to prosecute those most responsible for 

atrocities during Sierra Leone’s civil war (1991–2002). 

▪ Landmark Case 

▪ The conviction of Charles Taylor, former President of 

Liberia, for aiding and abetting war crimes and crimes 

against humanity. Taylor’s trial and 50-year sentence 

demonstrated that even powerful political leaders could 

be held accountable. 

 

▪ Contributions 

▪ Recognition of the use of child soldiers as a war crime. 

▪ Clarification of individual criminal responsibility in 

aiding and abetting. 

 

▪ Limitations 

▪ Limited scope, as only a handful of leaders were tried. 

▪ Many lower-level perpetrators were tried in domestic 

courts with inconsistent outcomes. 

 

Despite its constraints, the SCSL reinforced the idea of 

hybrid justice mechanisms as a complement to international 

courts. 

 

7. Iraq and Afghanistan: The Contested Terrain of 

Accountability 

The U.S.-led invasions of Iraq (2003) and Afghanistan 

(2001) raised complex questions regarding war crimes. 

Allegations included torture of detainees, indiscriminate 

bombings, and use of unlawful weapons. 

▪ Abu Ghraib Prison Scandal 

▪ Revelations in 2004 of U.S. soldiers torturing Iraqi 

detainees shocked the world. 

▪ Low-ranking soldiers were prosecuted domestically, but 

no senior officials faced trial, reinforcing accusations of 

selective justice. 

 

▪ Fallujah and Civilian Casualties  

▪ Operations in Fallujah (2004) caused massive civilian 

casualties, raising questions about proportionality and 

targeting. 

 

▪ Afghanistan 

▪ The ICC opened a preliminary investigation into 

alleged war crimes by U.S. forces, Afghan government 

troops, and the Taliban. 

▪ However, political pressure, including U.S. sanctions 

against ICC officials in 2020, hampered progress. 

 

These cases highlight the difficulty of holding powerful 

states accountable within the current framework of 

international criminal law. 
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8. Ukraine (2014–ongoing) 

The conflict in Ukraine, particularly after Russia’s full-scale 

invasion in 2022, has revived global attention on war 

crimes. 

▪ Alleged Crimes 

▪ Attacks on civilians and civilian infrastructure. 

▪ Use of cluster munitions in populated areas. 

▪ Forced deportations and filtration camps. 

▪ Targeting of cultural sites and hospitals. 

 

▪ International Response 

▪ The ICC opened investigations and issued arrest 

warrants, including for Vladimir Putin in 2023 for the 

unlawful deportation of children from occupied 

territories. 

▪ Several European states have initiated domestic 

prosecutions under universal jurisdiction. 

▪ UN investigative bodies continue to document 

atrocities. 

 

▪ Challenges 

▪ Russia is not a party to the Rome Statute and does not 

recognize ICC jurisdiction. 

▪ Enforcement of arrest warrants remains unlikely while 

Putin retains power. 

 

The Ukraine war represents the biggest test for international 

criminal justice since Nuremberg, raising fundamental 

questions about accountability in conflicts involving great 

powers. 

 

9. Emerging Trends in War Crimes Jurisprudence 

Across these case studies, several important trends emerge 

1. Expansion of War Crimes Definitions: From 

conventional massacres and torture to sexual violence, 

child soldier recruitment, and destruction of cultural 

property. 

 

2. Recognition of Non-State Actors: Groups such as the 

Taliban, ISIS, and rebel militias are increasingly subject 

to scrutiny, challenging the state-centric model of war 

crimes. 

 

3. Hybrid Tribunals as Effective Models: Sierra Leone 

and Cambodia’s courts demonstrate that blending 

international and domestic justice can yield more 

practical results. 

 

4. Persistent Enforcement Gap: Powerful states and 

their leaders remain largely immune, undermining 

universality. 
 

5. Shift Towards Universal Jurisdiction: National 

courts in Germany, France, and Spain have prosecuted 

Syrian war crimes, signaling growing reliance on 

domestic courts when international mechanisms fail. 
 

Discussion 

The preceding results illustrate both the progress and 

limitations in the evolution of war crimes jurisprudence. 

This section critically analyzes historical developments, 

ethical debates, and contemporary challenges while 

exploring the tension between state sovereignty and 

international accountability. 

1. Historical vs. Modern Enforcement of War Crimes 

The Nuremberg and Tokyo Trials represented a watershed 

moment in international criminal law. For the first time, 

leaders were held accountable not only for traditional 

battlefield misconduct but also for orchestrating systematic 

atrocities. However, these trials were criticized as “victor’s 

justice,” since only Axis leaders faced prosecution, while 

Allied actions such as the bombing of Hiroshima and 

Dresden were excluded. 

By contrast, modern tribunals like the ICTY and ICTR 

sought greater impartiality, prosecuting multiple sides of 

conflicts (though not always consistently). Hybrid tribunals 

(Sierra Leone, Cambodia) further localized justice by 

integrating domestic law, which improved outreach but 

raised issues of legitimacy when national courts lacked 

independence. 

The establishment of the ICC was a landmark in moving 

from ad hoc responses to a permanent, institutionalized 

mechanism. However, the ICC’s effectiveness is 

undermined by lack of universal ratification (notably by the 

U.S., Russia, China, and India), state non-cooperation, and 

accusations of bias toward African states. Thus, while the 

historical trajectory shows expansion of accountability, 

modern enforcement remains selective and politically 

constrained. 

 
2. Ethical and Philosophical Debates 

a. Victor’s Justice 

One of the most persistent critiques is that war crimes 

prosecutions often reflect the political power of victors 

rather than universal justice. Nuremberg and Tokyo 

exemplify this, and even today, powerful states often escape 

accountability. This undermines the legitimacy of 

international law and reinforces cynicism about double 

standards. 

 
b. Selectivity of Justice 

Resource limitations and political constraints mean only a 

fraction of perpetrators are prosecuted. While high-profile 

trials of leaders like Slobodan Milošević or Charles Taylor 

make headlines, thousands of mid- and low-level 

perpetrators escape justice. This raises questions of fairness 

and deterrence. 

 
c. Sovereignty vs. Accountability 

The principle of sovereignty remains a cornerstone of 

international relations, often clashing with the imperative of 

accountability. States resist ICC jurisdiction over their 

nationals, arguing it infringes on sovereignty. Yet, crimes 

such as genocide and mass atrocities are seen as offenses 

against humanity as a whole, justifying external 

intervention. The debate reflects a broader tension between 

state autonomy and the moral duty to protect human dignity. 

 
d. Retributive vs. Restorative Justice 

War crimes tribunals focus primarily on retributive justice 

— punishing perpetrators. However, victims often seek 

truth, acknowledgment, and reconciliation. Mechanisms 

such as South Africa’s Truth and Reconciliation 

Commission (TRC) highlight the value of restorative 

justice, though such approaches may sometimes sacrifice 

accountability for peace. The challenge lies in balancing 

punishment with reconciliation in post-conflict societies. 
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3. Contemporary Challenges in Enforcement 

a. Non-State Actors and Asymmetric Warfare 

Modern conflicts often involve insurgent groups, militias, 

and terrorist organizations. Groups like ISIS, Boko Haram, 

and the Taliban commit atrocities but do not fit neatly into 

the state-based framework of IHL. Prosecuting such actors 

is difficult when they lack international recognition or 

territorial stability. 

 
b. The Role of Powerful States 

Major powers remain largely beyond the reach of 

international criminal justice. U.S. actions in Iraq and 

Afghanistan, Russian actions in Ukraine and Chechnya, and 

Chinese policies in Xinjiang and Tibet illustrate this reality. 

Without universal jurisdiction and political will, 

international law risks being applied selectively against 

weaker states. 

 
c. Political Interference in International Justice 

The ICC, though formally independent, often faces 

accusations of political influence. For example, African 

leaders have criticized it as disproportionately targeting 

Africa. U.S. sanctions on ICC officials investigating 

Afghanistan highlighted the vulnerability of the Court to 

geopolitical pressure. 

 
4. Emerging Domains of Warfare 

a. Cyberwarfare 

Cyberattacks on critical infrastructure — such as power 

grids, hospitals, or financial systems — can cause mass 

civilian suffering. Yet, international law remains unclear on 

whether cyberwarfare constitutes a war crime under IHL. 

Questions of attribution, proportionality, and intent 

complicate legal accountability. 

 
b. Drone Warfare 

The use of drones by states like the U.S., UK, and Turkey 

has revolutionized warfare. While drones can reduce risks to 

soldiers, they raise questions about precision, civilian 

casualties, and accountability for remote operators. Targeted 

killings outside active battlefields blur the line between law 

enforcement and war. 

 
c. Autonomous Weapons and Artificial Intelligence 

(AI) 

The development of autonomous “killer robots” capable of 

making targeting decisions without human input poses 

profound ethical and legal dilemmas. If such weapons 

commit atrocities, who is responsible — the programmer, 

the commander, or the state? International debates continue, 

but regulation lags behind technology. 

 
d. Environmental Destruction as a War Crime 

Emerging scholarship advocates for recognizing ecocide — 

large-scale environmental destruction — as an international 

crime. From chemical weapons to scorched-earth tactics, 

environmental warfare causes long-term harm to civilians 

and ecosystems. Expanding war crimes definitions to 

include ecocide could be a future development in IHL. 

 

5. The Future of War Crimes Jurisprudence 

The future of war crimes enforcement will depend on 

1. Strengthening the ICC: Broader ratification, increased 
funding, and independence from political interference 
are necessary. 
 

2. Domestic Prosecutions under Universal Jurisdiction: 

National courts can play a greater role, as seen in 
Germany’s trials of Syrian officials. 

 
3. Hybrid Models: Combining international oversight 

with local participation can enhance legitimacy and 
efficiency. 

 
4. Updating Legal Frameworks: Expanding definitions 

to cover cyberwarfare, autonomous weapons, and 
ecocide will be essential in adapting to modern 
conflicts. 

 
5. Integrating Restorative Justice: Complementing 

prosecutions with truth commissions, reparations, and 
reconciliation processes will better serve victims and 
societies in transition. 

 
Conclusion 

The study of war crimes reveals both the enduring brutality 
of armed conflict and humanity’s evolving attempt to 
restrain it through law. From the ethical codes of ancient 
civilizations to the modern statutes of the International 
Criminal Court, war crimes jurisprudence reflects a 
consistent struggle to impose accountability in times of war. 
The historical precedents of Nuremberg and Tokyo provided 
the foundation for international criminal responsibility, 
while the ICTY and ICTR expanded jurisprudence to 
include genocide, sexual violence, and crimes committed in 
internal conflicts. Hybrid tribunals in Sierra Leone and 
Cambodia further demonstrated the adaptability of 
international justice in diverse contexts. Yet, the ICC, 
despite its symbolic importance as a permanent court, faces 
serious limitations arising from non-ratification, selective 
enforcement, and political interference. 
Contemporary conflicts in Darfur, Iraq, Afghanistan, Syria, 
and Ukraine illustrate the persistent gap between legal 
principles and political realities. Powerful states often evade 
accountability, while weaker states and non-state actors face 
prosecution. This selective application undermines the 
legitimacy of international justice and fuels accusations of 
bias. Moreover, emerging forms of warfare — cyberattacks, 
drones, and autonomous weapons — present novel 
challenges that current frameworks do not adequately 
address. 
The future of war crimes jurisprudence must focus on 
universality, adaptability, and victim-centered justice. 
Universal ratification of the Rome Statute, stronger 
domestic prosecutions under universal jurisdiction, and 
hybrid mechanisms tailored to specific conflicts can bridge 
gaps in accountability. Equally important is expanding 
international law to address new domains of warfare and 
recognizing environmental destruction (ecocide) as a crime 
of grave concern. 
Ultimately, the prevention and prosecution of war crimes 
are not only legal obligations but moral imperatives. Justice 
for victims, deterrence of future atrocities, and the 
preservation of human dignity depend on a robust and  
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evolving system of international criminal law. The pursuit 
of accountability may be imperfect and politically fraught, 
but it remains essential in the quest for a more humane 
international order. 
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