International Journal of Law

www.lawjournals.org

ISSN: 2455-2194

Received: 06-05-2023, Accepted: 21-05-2023, Published: 06-06-2023
Volume 9, Issue 3, 2023, Page No. 34-37

Mapping legal sanctity of extradition treaties: Contemporary international relations on the run

Pranshul Pathak?!, Dr. Ajay Kumar Bhatt?
Assistant Professor, Amity Law School, Amity University Haryana, Haryana, India
2 Professor, Amity Law School, Amity University Haryana, Haryana, India

Abstract

Extradition is a legal procedure that entails turning over a person to another nation so they can answer criminal accusations or
serve a sentence. In order to combat transnational crime and uphold the rule of law, it is a crucial component of international
collaboration.

It emphasizes the formation of international standards and regulatory frameworks, as well as the steady development of
extradition treaties. the essential legal principles that support extradition, including the political offence exception,
nonrefoulement, and the dual criminality principle. It looks at how these guidelines help to strike a balance between the
interests of the seeking state, the requested state, and the person who is being sought for extradition. The research paper also
discusses the intricate problems that contemporary extradition practices raise. It examines how human rights principles, such
as the ban on torture and harsh, inhumane, or humiliating treatment or punishment, affect extradition.

The last section looks at contemporary trends and changes in extradition legislation, such as the growing importance of
extradition in relation to terrorism, organized crime, and corruption. It takes into account the difficulties brought on by

increased global mobility as well as the potential political exploitation of extradition procedures.

Keywords: extradition, united nations, dual criminality, corruption

Introduction

Default Rule of International Extradition provides that,
when an extradition treaty allows for two interpretations,
one enlarging the rights of the parties under it, and the other
reducing them, the construction that allows the greater rights
should be preferred over the other. B But this principle
emerged during those days when those subject to extradition
were not recognized to have due process rights, and at a
time when extradition treaties had not evolved into the
current-modern agreements that focus on protecting human
rights as well as facilitating the extradition process. Because
the main conditions that gave rise to the default rule have
ceased to exist, it should be discarded.

The rule of Extradition originates from two sources bilateral
extradition treaties and multilateral treaties. The majority of
the countries make extradition requests through bilateral
extradition treaties with foreign countries, which contain a
plethora of human rights and due process protections for the
individuals involved in it, commonly known as Relators. [
The number and pervasiveness of these protections prove
that the sole purpose of extradition treaties is not simply to
facilitate extraditions.

Unlike regular treaties, extradition treaties are self-
executing. After ratification, they are readily enforceable
without the need for additional legislation. B! This means
that the rights afforded to relators in extradition treaties,
such as the requirement of probable cause, are enforceable
as if they are part of Municipal Law.

Despite the substantial citation of the default rule by the
lower courts, courts often rely on the general doctrines of
treaty construction to reach their conclusions. Recently, two
federal courts of appeal Patterson v. Wagner [, and
Martinez v. United States ['l, supported their decisions on
general doctrines of treaty interpretation and a thorough

consideration of the facts, rather than the default rule. These
cases are particular in their substantial analysis of the treaty
text, the history of negotiations, and other factors such as
the subsequent practice of the parties. The contrast between
cases such as Patterson and Martinez, in which the courts
engage in in-depth treaty construction, and those that
categorically apply the default rule, show that the default
rule is no longer applicable to modem extradition treaties
and that its simple application runs counter to current
doctrines of treaty construction.

Legal basis for international extradition

Treaty is an agreement between two or more states or
international organizations that is intended to be legally
binding and is governed by international law. [ Even
though extradition treaties and the extradition statute are
both legal bases for international extradition, treaties
contribute more to the process as most conditions are
negotiated by the party-states. When conflict arises between
an extradition treaty and the extradition statute, the latter of
the two must prevail as per the "last in time" doctrine. Since
many of the provisions of the extradition statute are more
than 150 years old, the applicable treaty will usually prevail
in case of conflict. In any case, the power to extradite
requires that there be a treaty or statute authorizing it. [
Extradition treaties may be "bilateral" between the countries
or entities- or among various states, in which case it is
called "multilateral.” The extradition statute does not specify
what type of treaty is proper for extradition, so it is believed
that in addition to bilateral treaties, multilateral treaties may
constitute a valid basis %1 Despite such flexibility, nations
conduct their extradition requests mostly through bilateral
extradition treaties, as they consider the bilateral treaty to be
a better tool for the process.
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Bilateral extradition treaties create individual rights
Because extradition treaties do not require separate
legislation for judicial enforcement in many nations, they
have been traditionally understood as self-executing.
Extradition treaties' constitutional ranking is the same as
statutes and thus the rights extradition treaties afford relators
should be enforced by the courts with the same zealousness,
they enforce the rights afforded by statutes. Unlike regular
non-self-executing treaties, extradition treaties do not
constitute mere political documents subject to the whims of
the Executive. Whereas the courts afford the executive
branch substantial discretion in its interpretation and
enforcement of international treaties, the individual rights
created by extradition treaties should be strictly applied by
the courts in consonance with due process and the
Constitution.

According to the Supremacy Clause, the United States
Constitution, federal statutes, and treaties are "the supreme
law of the land ™, Treaties and federal statutes enjoy the
same ranking as law, but a lower one than the Constitution
1121 Despite having the same constitutional standing as
federal statutes, treaties normally do not create readily
enforceable rights. Legislation by Congress is required to
enforce them unless the treaty's language indicates the
parties' intention for the treaty to have an immediate
domestic effect. When the treaty's language reflects such
intention, the treaty is considered "self-executing" and thus
requires no further legislation to be enforced in courts. The
parties' intention that the treaty be self-executing, however,
does not need to be stated literally.

Treaties that are not self-executing, on the other hand, are
regularly construed as contracts between nations and thus
mostly subject to interpretation and consideration by the
political branches, not the courts. [*1 Unless the provisions
of a non-self-executing treaty are further adopted in national
legislation, in compliance with the treaty's accords, its
provisions will not create individual rights.

Some courts have insisted that international treaties do not
create private rights: "International agreements, even those
directly benefiting private persons, generally do not create
private rights or provide for a private cause of action in
domestic courts. 4 The Supreme Court has noted that
various Courts of Appeals "have presumed that treaties do
not create privately enforceable rights in the absence of
express language to the contrary.” [!%]

But extradition treaties, as self-executing law, are not
subject to the regular rules of treaty construction because
they are not merely political documents. Courts have
regularly recognized the private rights of relators to raise
individual defenses or exceptions available in extradition
treaties, and their right to be protected by due process
provisions such as the requirement of probable cause.’
Courts, thus, have afforded relators standing to raise treaty-
based defenses or requirements, such as statutes of
limitations, double jeopardy, double criminality, and
political offense, against their extradition requests. ¢!

Multiple clauses protecting human rights and due
process

Nations maintain bilateral extradition treaties with over one
hundred foreign countries. Even though the extradition
process is heavily weighted in favor of the requesting
country, extradition treaties generally contain several
clauses meant to shield relators from an unfair or arbitrary
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process and to protect their human rights. The following are
some of the most common clauses found in bilateral
extradition treaties for the protection of relators:

Dual Criminality

Dual criminality clauses require that an offense be
extraditable only "if the acts... for which extradition is
requested are criminalized by the laws of both countries." [")
Dual criminality does not require countries to name their
offenses the same, or that they have the same elements, but
rather that the charged conduct constitutes a crime in both
countries. Even though there must be an analogous crime in
the requested country to the crime charged in the requesting
country,6 ° "the elements of the analogous offenses need not
be identical.

Political, Military, and Fiscal Offenses

Many treaties disallow extradition when the charged offense
is related to a political, military, or fiscal issue. Some sort of
political offense exception is contained in almost all
extradition treaties.' Offenses that are otherwise extraditable,
should not form the base for an extradition if they are
political. ™8 To consider whether an offense qualifies as
political for the exception, the court must first determine
whether the offense constitutes a "pure” or a "relative"
political offense.' "Pure™ political offenses are those that are
naturally related to political intercourse, such as treason,
sedition, and espionage, whereas "relative" political offenses
are those "common crimes that are so intertwined with a
political act that the offense itself becomes a political one."
Ordinary crimes such as murder or fraud may constitute
political offenses if their commission is sufficiently related
to political acts such as rebellions, uprisings, and civil wars.

Statutes of Limitation

A statute of limitations defense may be raised against an
extradition request only if the applicable treaty provides for
it, 2% but most current extradition treaties contain such
provisions." Their language usually allows the barring of
extradition when the requesting country has not brought a
prosecution against the relator within the terms provided by
the laws of the requesting or requested state. In such cases,
the extradition magistrate is permitted to inquire into the
laws of the requesting state to determine whether the statute
of limitations has run or not. " Statutes of limitations are
meant to "ensure due process and fundamental fairness." (2%
They protect the innocent from being charged at a time
when they no longer have access to exculpatory evidence,
and shield the public from untimely and ineffective
prosecutions. The inclusion of provisions for statutes of
limitations in extradition treaties is meant to protect relators
from untimely and potentially unfair extraditions and
criminal prosecutions.

Double Jeopardy

Double jeopardy provisions are contained in most U.S.
extradition treaties.' In criminal cases, the constitutional
prohibition against double jeopardy is meant "to protect an
individual from being subjected to the hazards of trial and
possible conviction more than once for an alleged offense
1" The doctrine of double jeopardy may apply in
international extradition when the relator already has been
prosecuted for the same facts or charges by the requesting or
requested country.
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Double jeopardy has been held not to apply to extradition
proceedings, in terms of protecting relators from subsequent
extradition requests." This means that the denial of an
extradition request does not necessarily prevent a future
request for the same person by the same country. Courts
reason that extradition hearings are preliminary proceedings,
and thus the denial of a request for a certificate of
extradition does not constitute an acquittal or a decision on
the merits. But double jeopardy, or the similar civilian
doctrine of Ne Bis in ldem, may be used as a defense
against extradition when the relator already has been
prosecuted in the requesting or requested country for the
same offense or facts.

Remedies and Recourses Clauses

Many treaties contain clauses that allow relators to benefit
from remedies provided under the laws of the requested
state. A recurrent issue with remedies and recourses clauses
is whether relators can validly assert rights afforded to
criminal defendants under the United States Constitution
and statutes 2, such as raising the Sixth Amendment
Speedy Trial Clause as a defense. So far, American courts
have concluded that constitutional rights afforded to
criminal defendants do not accrue to relators because
international extradition is not a criminal proceeding, and
because the U.S. Constitution cannot be extended
extraterritorially. By doing so, U.S. courts have left the
purpose of these clauses undefined. Even though American
courts are yet to clarify the exact purpose and meaning of
remedies and recourses clauses, these clauses at least seem
to recognize that relators are protected by the laws of the
requested state, in addition to the protections specifically
allowed by the treaty. This is particularly relevant in cases
where the requested country has local legislation protecting
relators from unfair or inhumane treatment by requesting
countries, as right and recourse clauses may be understood
to integrate such rights. The inclusion of these clauses in
extradition treaties also supports the theory of this Article
that extradition treaties are meant to protect the rights of
realtors, as well as to facilitate the extradition process.

Death Penalty Exception

Bilateral extradition treaties contain at least one provision
allowing the requested state to refuse extradition to a death
state. These provisions are generally exercised by treaty
partners whose municipal laws prohibit the death penalty,
and who consider the treatment afforded in the United States
to capital offenders as inhumane and torturous.

For "several decades," European states have refused to
extradite individuals to the United States without
commitments by the United States that the death penalty
will not be imposed 1. An example of a typical death
penalty clause is in the extradition treaty between the United
States and the United Kingdom, which provides in Article 7:
“When the offense for which extradition is sought is
punishable by death under the laws in the Requesting State
and is not punishable by death under the laws in the
Requested State, the executive authority in the Requested
State may refuse extradition unless the Requesting State
provides an assurance that the death penalty will not be
imposed or, if imposed, will not be carried out.” [

Extraterritorial Jurisdiction Exception

Various extradition treaties limit the extraterritorial
jurisdiction of the requesting country. Because of these
treaties, requesting states are usually constrained to demand
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extradition only for offenses committed within their
territorial boundaries unless the laws of both, the requesting
and requested country, allow for the exercise of jurisdiction
outside their territories under similar circumstances. The
extradition treaty between Brazil and the United States is an
example. It provides that "[w]hen [the] offense has been
committed outside the territorial jurisdiction of the
requesting state, the extradition request need not be honored
unless the laws of the requesting and requested state
authorize punishment under such circumstances." ! Other
treaties include language requiring the requested country to
deny extradition when the alleged offense occurs outside the
territory of the requesting country and the laws of the
requested country would not confer jurisdiction under
similar conditions.

Humanitarian Grounds Exception

Some extradition treaties allow the party-states discretion to
refuse extradition when the age or health condition of the
relator is an issue, or when there are reasonable grounds to
believe the request is being made on account of the relator's
race, religion, political ideas, or ethnicity. Likewise, some
U.S. treaties allow the requested state to deny extradition for
unspecified humanitarian reasons, and to protect the relator
from unfair proceedings in the requesting country. General
humanitarian grounds have been effectively raised against
an extradition request in a recent British case 12,

Probable Cause Requirement

Treaties generally condition extradition on a showing of
probable cause that the relator committed the alleged
offense. Probable cause for extradition has been defined as
"evidence sufficient to cause a person of ordinary prudence
and caution to conscientiously entertain a reasonable belief
of the accused's guilt." In making this determination, courts
apply a 'totality of the circumstances analysis' and 'make a
practical, common sense decision whether given all the
circumstances... there is a fair probability that the defendant
committed the crime 271,

Conclusion

Extradition treaties are meant to facilitate the surrender of
persons between nations for criminal prosecution and
imprisonment while protecting those persons' human rights
and right to due process. Even though extradition treaties
provide a variety of individual rights, courts routinely cite
the default rule for the proposition that the only purpose of
extradition treaties is to facilitate extraditions, and thus
treaty clauses should be read expansively in favor of
extradition. The default rule should be discarded because it
is grounded on false assumptions and outdated case law, and
because the strong liberty interests of relators dictate that
extradition treaties not be construed expansively against
them. Because extradition treaties contain a variety of
provisions recognizing the human and due process rights of
relators, their only purpose cannot be just facilitating
extradition. These provisions, which include requirements
for the establishment of probable cause, that the alleged
offense constitutes a crime in the requested and requesting
country, and that the offense be subject to applicable
statutes of limitations, must be enforced by the courts with
the same rigor of congressional statutes as extradition
treaties are self-executing, requiring no separate legislation
for their enforceability in the United States. The default rule
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should be discarded because it is based on false assumptions
about its purpose and on a case that predates the
development of the modem due process doctrine. The rule
was adopted by the Court in 1933, at a time when the
modem doctrine of due process was yet to emerge, before
relators were recognized to have due process rights, and
before modem extradition treaties adopted many of their
current provisions meant to protect human rights and due
process. Relators' strong liberty interests require that
extradition treaties be either strictly construed against
extradition or at least not liberally construed in favor of
extradition. Relators in international extradition face similar
or greater limitations to their liberty than defendants in
criminal cases. While criminal defendants face potential
imprisonment and social stigma if convicted, relators face
being surrendered to a foreign country for further
imprisonment and criminal prosecution, and losing contact
with friends and family in the United States. Criminal law's
rule of lenity requires that criminal statutes be construed
restrictively in favor of defendants. Because of the similarity
of liberty interests and potential consequences in extradition
and criminal cases, treaty and statutory construction in both
fields should be restrictive in favor of the individual, as the
rule of lenity provides for criminal cases.
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