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Abstract

One form of Alternative Dispute Resolution is Mediation. Based on research conducted by various academics on
conflict resolution in the society of Indonesia, basically the culture of amicable resolution or conciliation through
mediation is a value that is widely embraced by people in Indonesia. This research aims to examine in depth the
position of mediation as an alternative dispute resolution between the disputing parties in Indonesian society.
This is normative legal research; library research is used together with the approaches of concept and values. The
findings are Mediation is one of the alternative dispute resolution. The settlement of disputes can be done in
several ways, one of which is by involving a third party in the dispute resolution process to obtain an agreement
between the disputing person, where this third party acts as an advisor or mediator. This type of dispute
resolution model is called as mediation. Dispute resolution through mediation mechanisms in Indonesian society
can be resolved through customary courts that applied in the society. Settlement of disputes in the Banjar
community is known as Badamai Customary, in the Dayak community known as the Kedamangan, in the
Achenese known as Majelis Adat (Customary Court). The granting of this authority to customary courts provides
a great opportunity to contribute in resolving disputes that occur in the social community and reduces the number
of cases that should be handled by formal courts. It is hoped that this will prevent a buildup of dispute cases.
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Introduction

One form of Alternative Dispute Resolution is Mediation. Mediation is a form of dispute resolution outside the
judiciary (non-litigation) with the help of other people or third parties who are neutral and impartial and not as a
decision maker called a mediator. The goal here is to reach an agreement to resolve the dispute that they are
facing without anyone feeling defeated [, Settlement of legal issues through mediation is a win-win solution
where neither party wins nor loses, so that disputes do not last long or protracted and can improve relations
between the disputing parties, also cheap, fast, satisfying the disputing parties because it is cooperative, prevents
the accumulation of cases in court, eliminates grudges, strengthens friendship relations and can strengthen and
maximize the function of the judiciary in resolving disputes in addition to the judicial process that is decisive
(ajudicative) 121,

Based on research conducted by various academics on conflict resolution in the society of Indonesia, basically
the culture of amicable resolution or conciliation through mediation is a value that is widely embraced by people
in Indonesia. Various ethnic groups in Indonesia have a culture of amicable conflict resolution, for example the
people of Java, Lampung, Bali, South Sumatra, Lombok, Papua, West Sulawesi, Aceh and the people of South
Sulawesi [,

Conflict resolution through mediation aims to resolve as quickly as possible, without prolonging the problems
that occur. Subsequent developments from customary law that developed in Indonesia, especially towards
conflict resolution through mediation, have led to harmony in society and did not exacerbate the situation, by as
much as possible maintaining an atmosphere of peace.! Settlement of customary disputes that are resolved in
Indonesia is through a mediation mechanism for both civil and criminal cases. This is different from western
criminal law, the purpose of customary criminal law is to restore legal balance which is the goal of all customary
reactions or corrections, while the goal is to correct wrongdoers, people who violate the law, as one of the basics
contained in the western criminal law system, not exist in the customary law system [,

In Indonesia, the practice of resolving disputes through mediation is carried out by customary courts. Customary
disputes usually include domestic disputes; disputes between families related to faraid (division of inheritance);
disputes between communities; disputes regarding property rights; petty theft; disputes over marital property;
theft of livestock; violation of customs regarding livestock, agriculture, and forests; disputes at sea, disputes in
the market; forest burning; slander, incitement, and defamation; environmental pollution; threat; and other
disputes that break the customs [,

Settlement of criminal acts according to custom aims to find an agreement and understanding between the two
parties (both victims and perpetrators of criminal acts) in the form of the best solution for both parties without
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harming the other party). The application of customary criminal settlements is based on customary law or
existing customs in the community which is carried out through the customary judicial process U1,

Based on the introduction, this research will examine and discuss how is the position of mediation as an
alternative dispute resolution between the disputing parties in Indonesian society.

Research Method

This research uses normative legal research, which emphasizes the study of documents in library research to
study secondary data in the field of law related to the problems and objectives of this research. The approach
used is a conceptual approach and a historical approach [€l. The conceptual approach in this study is intended to
find the basis for mediation derived from relevant legal principles and customary law doctrines. The historical
approach is carried out within the framework of tracking the application of mediation in customary law in
Indonesia.

This study emphasizes secondary data consisting of primary legal materials in the form of documented
customary law provisions, secondary legal materials obtained from textbooks, journals, legal cases.’! The
procedure for collecting legal materials is carried out through literature studies and document studies in
accordance with the problems that have been formulated for further comprehensive review.

Results and Discussions

Mediation as an Alternative Dispute Resolution

Etymologically, the term of mediation comes from the Latin, mediare which means being in the middle. This
meaning refers to the role played by third parties as mediators in carrying out their duties to mediate disputes
between litigants. 'Being in the middle' also means that the mediator must be neutral and impartial in resolving
cases. He must be able to safeguard the interests of the litigants in a fair and equal manner, so as to foster trust
from the disputing parties 11,

In Collins English Dictionary and Thesaurus, it is stated that mediation is an activity to bridge two disputing
parties to produce an agreement 13, This activity is carried out by the mediator as the third party who helps find
various alternative dispute resolutions. The position of the mediator in this case is to encourage the parties to
reach agreements that can end the dispute. The mediator cannot force the parties to accept an offer to settle the
dispute from one of the parties. It is all the parties who essentially determine what agreements they want. The
mediator only helps find alternatives and encourages them to jointly participate in resolving disputes.

In the Big Indonesian Dictionary, the word of mediation is defined as the process of involving a third party in
resolving a dispute as an advisor of mediator 4, The definition of mediation according to the Big Indonesian
Dictionary contains three important elements. First, mediation is the process of resolving disputes or cases that
occur between two or more parties. Second, the parties involved in the settlement of the dispute are parties from
outside the litigants. Third, the parties involved in the settlement of the dispute act as advisors and do not have
any authority in making decisions. This etymological explanation of mediation emphasizes the existence of a
third party who bridges the litigation parties to resolve their disputes. This explanation is very important in order
to distinguish it from other alternative forms of dispute resolution such as arbitration, negotiation, adjudication
and others. The mediator's position is in the middle and is neutral to the litigants, and seeks to find a number of
agreements so as to achieve results that satisfy the litigants.

This linguistic explanation is still very general and does not describe concretely the essence of mediation
activities as a whole. Therefore, it is necessary to put forward some definitions of mediation in terminology from
conflict resolution experts.

Laurence Bolle stated that, mediation is a decision of making process in which the parties are assisted by a
mediator; the mediator attempt to improve the process of decision making and to assist the parties the reach an
out come to which of them can assent (¥, While J. Folberg and A. Taylor define mediation with ... the process
by which the participants, together with the assistance of a neutral persons, systematically isolate dispute in order
to develop options, consider alternative, and reach consen sual settlement that will accommodate their needs” 4],
The definition of mediation stated by the two experts above illustrates the essence of mediation activities and the
role of the mediator as a third party. Bolle emphasized that mediation is a decision-making process carried out by
the parties with the assistance of a third party as a mediator. Bolle's statement shows that the decision-making
authority rests entirely with the parties, and the mediator only assists the parties in the decision-making process.
The presence of a mediator is very important because he can help and make the decision-making process better,
S0 as to produce an outcome that is acceptable to those who are litigating.

J. Folberg and A. Taylor put more emphasis on the concept of mediation on the efforts made by the mediator in
carrying out mediation activities. These two experts state that dispute resolution through mediation is carried out
jointly by the disputing parties and assisted by neutral parties. The mediator can develop and offer dispute
resolution options, and the parties may also consider the mediator's offer as an alternative to an agreement in
dispute resolution. The alternative settlement offered by the mediator is expected to be able to accommaodate the
interests of the disputing parties. Mediation can bring the parties to an agreement without feeling that any party
is harmed (win-win solution).

Garry Goopaster defines mediation as a problem-solving negotiation process in which an impartial outside party
cooperates with the disputing parties to help them reach a satisfactory agreement [*51. Goopaster tries to further
explore the meaning of mediation not only in terms of language, but he also describes the process of mediation
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activities, the position and role of third parties, and the purpose of doing a mediation. Goopaster clearly
emphasized that mediation is a negotiation process, in which a third party engages in dialogue with the disputing
parties and tries to find a possible settlement of the dispute. The existence of a third party is intended to help the
disputing parties find a solution, so that it leads to an agreement or agreement that satisfies both parties.

In mediation, dispute resolution arises more from the wishes and initiatives of the parties, so that the mediator
plays a role in helping them reach agreements 161, In assisting the disputing parties, the mediator is impartial or
impartial. The position of the mediator like this is very important, because it will foster trust which makes it
easier for the mediator to carry out mediation activities. The non-neutral position of the mediator will not only
complicate mediation activities but can lead to failure.

A rather broad definition of mediation is stated by The National Alternative Dispute Resolution Advisory
Council. Mediation is a process in which the parties to a dispute, with the assistance of a dispute resolution
practitioner (a mediator), identify the dispute issues, develop options, consider alternatives and endeavor to reach
an agreement. The mediator has no advisory or determinative role in regard to the content of dispute or the
outcome of its resolution, but may advise on or determine the process of mediation whereby resolution is
attempted 1171,

This understanding of mediation can be classified into three important elements that are interrelated with each
other. The three elements are; characteristics of mediation, the role of the mediator, and the authority of the
mediator. The characteristics of mediation illustrate that mediation is different from various other forms of
dispute resolution, especially with alternative dispute resolution outside the court such as arbitration.l*8 In
mediation, a mediator plays a role in helping the disputing parties by identifying the issues in dispute, developing
options, and considering alternatives that can be offered to the parties to reach an agreement. The mediator in
carrying out his role only has the authority to provide advice or determine the mediation process in seeking
dispute resolution. The mediator does not have the authority and decisive role in relation to the content of the
dispute, he only maintains how the mediation process can run, so as to produce an agreement from the parties.
An agreement can be reached if the mediator is able to carry out negotiations between the disputing parties.
Negotiations may take place between the disputing parties, or assisted by a third party as a mediator. In this
regard, Christopher W. Moore asserts that mediation is an intervention to negotiation. He stated “... The
intervention in a negotiation or conflict of an acceptable third party who has limited or no authoritative decision
of making power, but assists the involved parties in voluntarily reaching a mutually acceptable settlement of
issues in dispute”.'¥ This definition explains the relationship between mediation and negotiation, in the form of
mediation as a form of intervention in negotiations carried out by a third party. The mediator has limited
decision-making authority, and he only assists the parties in reaching an agreement for dispute resolution.
Therefore, the existence of a mediator must be accepted by both parties who are neutral and impartial.

In Indonesia, a more concrete definition of mediation can be found in the Regulation of the Supreme Court of the
Republic of Indonesia Number 02 of 2003 concerning Mediation Procedures in Courts. Mediation is dispute
resolution through a negotiation process between the parties assisted by a mediator (Article 1 point 6). The
mediator is a neutral and impartial party, whose function is to assist the parties in finding various possible
dispute resolutions (Article 1 point 5).

The definition of mediation in the Regulation of the Supreme Court of the Republic of Indonesia No. 02 of 2003
is not much different from the essence of mediation put forward by conflict resolution experts. However, this
understanding emphasizes one important aspect in which the mediator must proactively seek various possible
dispute resolutions. The mediator must be able to find alternatives to dispute resolution. It is not only bound and
focused on what the parties have in their dispute resolution. The mediator must be able to offer other solutions,
when the parties no longer have an alternative dispute resolution, or the parties have experienced difficulties or
even have a deadlock in their dispute resolution. This is where the important role of the mediator as a neutral
third party in assisting dispute resolution. Therefore, the mediator must have a number of skills that can facilitate
and assist the parties in resolving their disputes.

Mediation Practices in Customary Dispute Resolution in Indonesia

Dispute resolution is an effort to resolve and restore the relationship of the litigants to their original state. The
settlement of disputes can be done in several ways, one of which is by involving a third party in the dispute
resolution process to obtain an agreement between the litigants, where this third party acts as an advisor or
mediator. This type of dispute resolution model is called mediation as described above.

The settlement of a criminal act that has been committed by a person can be resolved through the rules that have
been established in the applicable laws and regulations, namely through the litigation process, which has been
stipulated in the laws and regulations. The process that must be carried out in the settlement of criminal acts is
through the investigation process at the police level, prosecution at the prosecutor's level and evidence at the
court level 2,

Although courts are formed by the state to resolve disputes that occur in Indonesian society, the courts are not
the only institution in resolving disputes, because the conflicting parties do not always use the settlement
mechanism in the judiciary (court level).

Dispute resolution needs to pay attention to the customary law that applies in the community. Because if
customary law is still very strongly maintained in the community, then the customary law mechanism will be a
determining factor for the success of dispute resolution. Van Vollenhoven, as quoted by Sudiman
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Kartohadiprodjo, stated: “If the authorities decide to maintain customary law, even though that law has receded.
Then the determination will be useless. On the other hand, if it has been determined from above that customary
law must be replaced, while the people still obey it, even the judge is powerless must face it (24,

Dispute resolution through mediation mechanisms in Indonesian society through customary law can be
described as follows:

First, dispute resolution through mediation in the Banjar community, known as the Badamai Customary.
Badamai customary means as the deliberation process in joint discussion with the aim of reaching a decision as a
solution to a problem. Badamai decision that was made through the mechanism of deliberation is an alternative
effort in finding a way out to solve problems that occur in society. The Banjarese tend to settle disputes through
Badamai customary. Badamai is recognized as effective in resolving disputes or disputes. At the same time to
eliminate feelings of revenge 22,

Badamai is a term of dispute resolution, both civil and criminal in Banjar society. The Bapeace tradition in the
settlement of criminal disputes is also known as the Baparbaik and the Bapatut. According to Ahmad Bahruni's
research results from traffic accident data that occurred in Banjarmasin during 1995-2000 there were 43 cases of
traffic accidents. A total of 25 traffic cases were resolved through Badamai costomary. The resolution initiative
was taken from the perpetrator or his family in 17 cases, the initiative was taken by the victim or his family in 5
cases, and the initiative was carried out by the police and the victim's family in 3 cases %1,

Second, dispute resolution through mediation in the Dayak community, known as the Kedamangan. East
Kotawaringin Regional Regulation No. 15/2001 concerning Kedamangan and Pulang Pisau Regional Regulation
No. 11/2003 concerning Institutional Establishment and Empowerment of Dayak Customs, requires that every
kedamangan must have a damang as a leader. Damang and the holders form a Customary Council.

The main tasks of demang include overseeing the application of customary law and maintaining customary
institutions, resolving disputes and violations of customary law, providing advice to local governments related to
customary law, preserving and developing indigenous culture, promoting Dayak cultural values 4],

Third, dispute resolution through mediation in the Achenese, known as Majelis Adat (Customary Court). The
customary court is an institution to resolve customary disputes based on applicable customary law, the parties
who violate the provisions of customary law (material customary law) can be brought before a panel of
customary judges for trial 251,

The practice of customary courts, apart from having been carried out for generations, is also strengthened by the
recognition in the legislation, namely Law Number 11 of 2006 concerning the Government of Aceh. This law is
further elaborated in its implementing regulations, through Aceh regional regulation No. 9 of 2008 concerning
Fostering Traditional Life and Customs, Aceh's regional regulation No. 10 of 2008 concerning Customary
Institutions, and Aceh Governor Regulation No. 60 of 2013 concerning Customary Dispute Resolution.

The authority of customary court in Aceh is regulated in Chapter X111 Article 98 paragraph (1) and paragraph (2)
of the Law on the Government of Aceh (UUPA). Paragraph (1) states: “Indigenous institutions function and play
a role as a vehicle for community participation in the administration of Aceh Government and district/city
governments in the fields of security, peace, harmony and order”. Meanwhile, paragraph (2) states: “Social
problems are settled in a customary manner through customary court”.

Disputes that can be resolved through customary courts include domestic disputes; disputes between families
related to faraid (division of inheritance); disputes between communities; disputes regarding property rights;
petty theft; disputes over marital property; theft of livestock; violation of customs regarding livestock,
agriculture, and forests; disputes at sea, disputes in the market; forest burning; slander, incitement, and
defamation; environmental pollution; threats; and other disputes that break the customs [?°],

The granting of this authority to customary courts provides a great opportunity to contribute in resolving disputes
that occur in the social community and reduces the number of cases that should be handled by formal courts. It is
hoped that this will prevent a buildup of dispute cases. So that every dispute that occurs can be resolved
according to the applicable customary law through mediation based on justice; truth; humanity; harmony; order
and security; kinship; benefit; mutual cooperation; peace; and the public good.

Conclusion

Mediation is one of the alternative dispute resolution. The settlement of disputes can be done in several ways,
one of which is by involving a third party in the dispute resolution process to obtain an agreement between the
disputing person, where this third party acts as an advisor or mediator. This type of dispute resolution model is
called as mediation. Dispute resolution through mediation mechanisms in Indonesian society can be resolved
through customary courts that applied in the society. Settlement of disputes in the Banjar community is known as
Badamai Customary, in the Dayak community known as the Kedamangan, in the Achenese known as Majelis
Adat (Customary Court). The granting of this authority to customary courts provides a great opportunity to
contribute in resolving disputes that occur in the social community and reduces the number of cases that should
be handled by formal courts. It is hoped that this will prevent a buildup of dispute cases.
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