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Abstract 
In Indonesia, the development of the application of good faith principle in legal agreement focuses on the application of the 
Civil Code (KUHPerdata) where the scope is still placed on the implementation of the agreement. It is as if the Civil Code has 
not recognized the existence of the good faith principle at the pre-contract stage. In comparison, according to modern 
agreement theory that parties who suffer losses in the pre-agreement/contract stage or at the negotiation stage, their rights also 
deserve to be protected. Thus, pre-agreement/contract promises will have legal implications for those who violate them. This 
will be seen in countries that have common law and civil law systems. An important issue in this case relates to the principle 
of good faith at the pre-contract stage which creates a gap with the provisions in the legislation. To analyze these problems, 
legal research was conducted with the black-letter law paradigm. The technique of collecting legal materials in this research 
used library research. Legal materials are analyzed deductively and utilize the method of interpretation (hermeneutics). The 
results showed that the implementation of the principle of good faith at the pre-contract stage in Common Law and Civil Law 
countries has differences. In the civil law system, good faith is highly emphasized in the stage of contractual negotiation. 
Meanwhile, in the common law system, the nomenclature of good faith is not introduced. However, common law bridges this 
with the concept of piecemeal solutions to problems of unfairness. Parties who do not have good faith at the pre-contract stage 
have legal consequences for the cancellation of the agreement. 
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Introduction 
The contract practice (covenant) is currently more complex. 
The parties who will enter into an agreement, especially in 
large-scale business contracts, usually negotiate pre-
contracts or preliminary contracts. In principle, Preliminary 
contract negotiations aim to explore various possibilities for 
the plan to enter into an agreement between the parties. In 
this stage, covenant from one party to another often appear 
or are conveyed in the expectation that the other party 
agrees to enter into an agreement as a follow-up to the 
negotiations. The other party who was given covenant puts 
expectation in the agreement marked by a willingness to 
take several legal actions (rechtshandeling), for example, 
handing over money or goods as a sign of completion. 
Before a business transaction takes place and before a 
contract is made, preliminary negotiations are usually 
conducted. According to Oxford Dictionary: “Negotiation is 
a dialogue between two or more people or parties, intended 
to reach an understanding” [1] 

Based on the author's free translation, negotiation means a 
conversation between two or more people with a view to 
reach a compromise or agreement. Other terms that are 
often used in this process are as follow: bargaining, dealing, 
discussing, brokering, or bartering. Negotiation is a process 
of trying to reach an agreement with other parties. 
According to Erman Rajagukguk, A contract is basically a 
written document that contains the wishes of the parties to 
achieve their commercial goals and how the parties benefit, 
protect or limit their responsibilities in achieving the goals 
[2].  

As previously stated, in preliminary contract negotiations, it 
is very possible for covenants made by one party to cause 
the other party to put their trust and hope that the covenant 
will be agreed and signed in the future. In terms of placing 
trust, one of the parties may deposit a certain amount of 
money, for example as a "signature" or perform an act in 
which the act involves various capital and/or assets as a 
preparation if a contract has been signed at some point. 
Problems arise when one of the parties who put their trust 
and has submitted a certain amount of money, for example 
as a prerequisite for entering into an agreement, then turns 
out to not obtain the expected rights as promised by the 
other party in the negotiation. Hence, the question arises 
"Can the aggrieved party ask for compensation against the 
party who breaks his promise while between them there is 
no contract or agreement signed?" 
The classical legal doctrine emphasizes that the good faith 
principle can only be applied in situations where the 
covenant has fulfilled certain conditions. The implication is 
that this teaching does not protect the parties who suffer 
losses in the prelimeary contract stage or the negotiation 
stage because at this stage, the agreement has not fulfilled 
the "certain things" requirements. According to Suharnoko, 
the provisions regarding good faith in the Civil Code should 
be an entry point in applying the promissory estoppels 
doctrine to protect the interests of the parties who are 
harmed due to promises that are not carried out by other 
parties [3]. Good faith is a classic principle in legal 
agreement that is also contained in the Civil Code. This 
principle is derived from the concept of bona fides in 
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Roman covenant law. Modern legal law theory that puts 
forward the principle of good faith that the implementation 
of the principle of good faith does not only begin to be 
implemented after signing the agreement and implementing 
the agreement, but must have been implemented (existed) 
since the negotiation stage (pre-agreement/contract). This 
modern legal agreement theory has been applied in 
countries that adhere to the "Civil Law" legal system such 
as France, the Netherlands and Germany. We all know that 
the French Civil Code affected the Dutch Burgelijk 
Wetboek and subsequently based on the principle of 
concordance, the Dutch Burgelijk Wetboek was adopted in 
the Indonesian Civil Code (KUHPerdata). 
In Indonesia, the development of the application of good 
faith principle in legal agreement focuses on the application 
of Article 1338 paragraph (3) of the Civil Code where the 
scope is still placed on the implementation of the agreement, 
and it is as if the Civil Code has not recognized the 
existence of good faith at the preliminary contract stage. In 
comparison, according to the modern agreement theory that 
the party who suffers losses in the pre-agreement/contract 
stage or at the negotiation stage, their rights also deserve to 
be protected. Thus, the pre-contract/contract of covenant 
will have legal implications for those who violate them. 
In countries that adhere to the "Common Law" legal system, 
such as United State and England, have also taken 
precautions so that an individual does not withdraw his/her 
promise, with a legal theory known as law "doktrin 
promissory estoppel".[4] It explains that legal theory of 
"doktrin promissory estoppel" is a legal doctrine that 
prevents an idividual (promisor) from withdrawing his/her 
promise, in the event that the party who receives the 
promise (promisee) because of his/her belief in the promise 
has done something or has not done something, Thus, he/she 
(promise) will suffer a loss if (promisor) i.e. the party giving 
the promise is allowed to withdraw the promise. Actually, in 
other countries, both adherents of the Civil Law system and 
Common Law, good faith studies actually provide space for 
judges to explore and weigh the concepts of propriety and 
justice at the preliminary contract stage and ultimately 
recognize the teaching of good faith at the pre-contract 
stage. 
We can all know that this fact ultimately creates a gap 
between pre-contract practices and the provisions in the 
legislation that represent legal principles and norms. The 
practice of making commercial contracts is generally 
preceded by a pre-contract in order to explore various 
possibilities that are very likely to make covenant from one 
or both parties. Thus, it is very possible to break a promise 
in a pre-contract that cannot be held accountable. 
Based on the explanation above, this article discusses issues 
regarding the implementation of the principle of good faith 
at the preliminary contract stage in Common Law and Civil 
Law countries and regarding the legal consequences of 
parties who do not have good faith at the preliminary 
contract stage. 
 

Research methods 

This article is compiled from the results of legal research 
(doctrinal research). The research used prescriptive 
research. This research approach used a qualitative research 
approach with the data sources used were library materials 
in the field of law, namely primary legal materials, 
secondary legal materials and tertiary legal materials. The 

data collection technique in this research used an inventory 
of legal materials through library research. Legal materials 
were analyzed deductively and using interpretation methods 
(hermeneutics). 
 
Discussion 
Implementation of Good Faith Principle in The 
preliminary Stage of Good Faith Principle 
Implementation Common Law and Civil Law Country  
Good faith in a covenant must exist since a new covenant 
will be agreed. It means good faith exists during pre-
agreement negotiations. Ridwan Khairandy [5] stated that 
good faith must exist since the pre-contract stage where the 
parties start negotiating until they meet an agreement and 
the contract implementation phase. 
Good faith also can’t be separated from the elements of 
propriety and custom as well as the law. Article 1339 of the 
Civil Code states that agreements are not only binding on 
things that are expressly stated in them, but also for 
everything which, according to the nature of the agreement, 
is required by propriety, custom, or law [6]. 
As stated earlier, pre-contract is a stage that precedes the 
formation of a contract. In both common law and civil law 
systems, contract law has developed by giving a greater 
portion of attention to pre-contract as a stage that is no less 
important than the contractual and post-contractual stages. 
In fact, pre-contracts are often considered as the soul of the 
contract made by the parties at a later date. 
Common law and civil law countries with different 
approaches, place good faith as the epicenter of pre-
contracts. Good faith must underlie the will of the parties in 
negotiating at the preliminary contract stage, even with 
statements of conviants offered to other parties. 
The principle of good faith (the good faith, te goeder trouw) 
in the Indonesian civil law system is the basis for the parties 
to make and implement contracts, as affirmed in Article 
1338 paragraph (3) of the Civil Code. 
Countries that adhere to Civil Law do not provide a 
definition of good faith. Hoge Raad in his decision 
“Hengsten Vereniging v. Orderlinge Paarden en Vee 
Assurantie” stated that the interpretation of the terms of the 
contract is conducted with or according to common sense 
and proper in Dutch “volgens de Eisen van redelijkheid en 
billijkheid.” In other words, the formulation "redelijkheid en 
billijkheid" includes all things captured by the mind 
(intellectual) and feelings). 
This doctrine means that the behavior of the parties in 
carrying out the agreement must be tested on the basis of 
written objective norms. These norms do not only refer to 
the assumptions of the parties, but must refer to behavior 
that is in accordance with the general view of the good faith. 
In a lot of literature on the implementation of good faith,[7] 
there are different concepts in the civil law and common law 
traditions. In the civil law system, good faith is highly 
emphasized in the stage of contractual negotiation. 
Meanwhile, in the common law system, the nomenclature of 
good faith is not introduced (there is no general rule to 
negotiate in good faith), but common law bridges this with 
the concept of piecemeal solutions to problems of 
unfairness. Common law countries put forward efforts to 
restore the rights of the aggrieved party in the preliminary 
contract stage with the principle that a covenant made that is 
subsequently not kept and causes harm to the other party 
creates an obligation for the party concerned to recover the 
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rights of the aggrieved party. This concept is well-known as 
promissory estoppel. It is a prohibition for an individual to 
withdraw a covenant that has been made and cause harm to 
others. 
According to Paul Latimer, the legal theory "promissory 
estoppel doctrine" is a legal doctrine that prevents an 
individual (promisor) from withdrawing his/her pledge, in 
the event that the party who receives the promise (promisee) 
because of his belief in the promise has done something or 
has not done something. Thus, he (promise) will suffer a 
loss if the (promisor) that is the party giving the promise is 
allowed to withdraw his promise. 
There are several elements for an individual to be able to 
use this estoppel promissory doctrine, as follow [8]. 
1. Things that are considered agreed upon; 
2. The existence of trust or basing trust in the promise and 

it is carried out fairly (reasonably); 
3. Losses suffered due to trust in the promise. 
 
The difference between civil law and common law 
traditions regarding the meaning and application of good 
faith is more of a terminology difference but identical in 
terms of substance. This is because the essence of the two 
concepts is basically the same. It is the obligation of the 
parties to have good faith in pre-contractual negotiations 
and the existence of accountability that can be asked for 
parties who violate the pre-contractual liability. 
 
Legal Consequences for Parties who do not have Good 
Faith at the Pre-Contract Stage 
In general, to conduct a contract properly, several stages are 
needed from preparation to implementation of the contents 
of the contract. This stage is especially important for very 
high value or high-risk contracts. As for simple contracts, 
these stages are not so important to pay attention to. 
However, all these stages must be carried out in good faith 
from the parties who made them. These stages are as follow; 
1. The pre-contractual stage, where the parties will bind 

themselves in the contract, generally carry out a 
bargaining process. One of the parties makes an offer 
while the other party will give acceptance when he 
accepts the terms proposed by the first party. This 
process is also commonly referred to as the negotiation 
process towards the creation of mutual consent [9]. 

2. Contractual stage is the conformity of the statement of 
will between the parties. At this stage, there is also a 
legal obligation for good faith to be signed that is 
commonly referred to as “the obligation to exercise due 
diligence” [10]. 

3. The Implementation Contract Stage, the implementation 
of the agreement. 

 
The principle of good faith is a principle in universal legal 
agreement. The existence of the principle of good faith is 
well known in countries that adhere to the Civil 
Law/Continental European Legal System, as well as 
countries that adhere to the Common Law/Anglo Saxon 
Legal System. Indonesia as a country that adheres to the 
Civil Law Legal System also regulates the existence of the 
principle of good faith in its contract law. The principle of 
good faith in legal agreement in Indonesia is reflected in the 
provisions of Article 1338 paragraph (3) of the Civil Code, 
which reads: "Agreements must be carried out in good 
faith.” The application of the principle of good faith 

contained in Article 1338 paragraph (1) of the Civil Code 
must be carried out by the parties either in the pre-
contractual, contractual and post-contractual stages. Thus, at 
every stage in the agreement the parties who make the 
agreement must always carry out the principle or principle 
of good faith. 
The pre-contractual stage is before the signing of an 
agreement. In this stage, the parties who will make a letter 
of agreement can take preparatory actions before making an 
agreement. Things or actions that can be taken by the parties 
at the pre-contractual stage include: 
1. Negotiating 
2. Conducting legal audits 
3. Creating a Memorandum of Understanding 
4. Requesting for a legal opinion from an advocate 
5. Conducting assessments from a business, social, 

technical perspective, ETC. 
 
The number of activities in the pre-contractual stage highly 
depend on the urgency of these activities for the agreement 
that will be made later. 
In presenting things or actions in the pre-contractual stage, 
even though the parties have not made or signed an 
agreement, the parties must still uphold good faith. If one of 
the parties does not uphold good faith in the pre-contractual 
stage, it is very likely that it will cause harm to the other 
party. An example of the application of the principle of 
good faith at the pre-contractual stage is when the parties 
are negotiating. The contents of the agreement are basically 
the result of the agreement of the parties who made it. The 
agreement can be generated between through the negotiation 
process. Thus, the aim of carrying out negotiations is 
basically to reach an agreement between the parties on a 
matter that will be stated in the agreement. 
In the negotiation process, the parties should uphold the 
principle of good faith. One form of applying the principle 
of good faith in negotiating, for example, is that one party 
does not impose his/her will on the party to reach an 
agreement. The coercive action carried out by one of the 
parties is because the position of one party is "higher" than 
the other party, for example in a work relationship the 
position between the employer is considered higher than the 
workforce even though the position of the parties in the 
agreement should be equal or equal. 
If in the negotiation process one of the parties imposes 
coercion on the other party, then the party who feels 
compelled can refuse or disagree with it. However, if the 
parties have already made an agreement, then if it can be 
proven that the agreement that was born came from a 
coercion, the party who feels compelled can apply for the 
cancellation of the agreement they have made. This is 
because there is a defect in the agreement. Thus, one of the 
subjective terms of the agreement is not fulfilled. 
Another example of the application of the principle of good 
faith in the negotiation process is that the parties do not 
commit fraud against the other party in order to reach an 
agreement on a matter. If an agreement has been made, it 
can be proven by one of the parties who made it that the 
agreement was generated from an agreement in which there 
is fraud, then the party who feels that he has been cheated 
can apply for the cancellation of the agreement to the court. 
This is based on the existence of defects in the agreement, 
which is a subjective condition for the validity of an 
agreement. 
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The application of other good faith principles at the pre-
contractual stage, for example when one of the parties 
conducts a legal audit of a potential partner. Legal audit is 
essentially an examination (audit) of documents and other 
matters related to legal matters. Matters or documents that 
will be used as objects of legal audit are very dependent on 
the agreement to be made. 
During the legal audit, the party conducting the legal audit 
will ask for a number of documents and other matters 
related to the law. The purpose of the legal audit is 
essentially to ensure that the agreement to be made can run 
well and does not conflict with the applicable laws and 
regulations. 
The party conducting the legal audit and the party being 
audited must both have good faith in its implementation. For 
example, the party conducting the legal audit must maintain 
the confidentiality of the documents provided by the audited 
party. The party conducting the legal audit must not misuse 
the documents provided by the audited party for purposes 
outside the legal audit process. 
Likewise, the audited party must carry out good faith during 
the legal audit process. Documents or information provided 
to the auditing party are not allowed be manipulated. The 
information given to the auditing party must not conflict 
with the facts which will result in an advantage for one of 
the parties. 
If there is one party who feels aggrieved in the 
implementation of a legal audit, the provisions regarding 
unlawful acts contained in Article 1365 of the Civil Code 
can be used. However, if it has entered the post-contractual 
stage and it turns out that there is poor faith from one of the 
parties during the legal audit, then the party who feels 
aggrieved can also demand that the agreement he has made 
to be canceled to court. 
Then if one of the parties is deemed not to have good 
intentions, for example in canceling the MoU 
(Memorandum of Understanding), even though the 
aggrieved party has taken actions that incur large costs in 
order to implement the MoU, then the party who feels 
aggrieved can sue the party who is deemed to have harm 
him based on the provisions of Article 1365 of the Civil 
Code concerning unlawful acts. However, in this case, the 
party who feels aggrieved must be able to prove that the 
resulting loss is the result of the actions of the party 
canceling the MoU. 
If evidence is found that there is no good faith in the 
negotiation process or pre-contract between the two parties, 
then the agreement can be requested for cancellation by one 
of the parties. Because the agreement is declared null and 
void only if the conditions are canceled as agreed or 
included in the agreement which is a law for the parties. 
Marjane Termorshuizen explained that the meaning of nietig 
is void. nietigheid is cancellation and vernietigbaareid is 
something that can be canceled. [11] 
 
Conclusions 
The implementation of good faith at the preliminary 
contract stage in Common Law and Civil Law countries has 
differences. In the civil law system, good faith is highly 
emphasized in the stage of contractual negotiation. 
Meanwhile, in the common law system, the nomenclature of 
good faith is not introduced (there is no general rule to 
negotiate in good faith). However, common law bridges this 
with the concept of piecemeal solutions to problems of 

unfairness. Common law countries put forward efforts to 
restore the rights of the aggrieved party in the pre-contract 
stage with the principle that a covenant made that is 
subsequently not kept and causes harm to the other party 
creates an obligation for the party concerned to recover the 
rights of the aggrieved party. This concept is well-known as 
promissory estoppel, which is a prohibition for someone to 
withdraw a promise that has been made and cause harm to 
others. The partied who do not have good faith at the pre-
contract stage have legal consequences for the cancellation 
of the agreement. If the evidence is found that there is no 
good faith in the negotiation process or pre-contract 
between the two parties, the agreement can be then 
requested for cancellation by one of the aggrieved parties. 
Because the agreement is declared null and void only if the 
conditions are canceled as agreed or included in the 
agreement as a law for the parties. 
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