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Abstract 

This study aims to describe the current regulation of eradicating corruption in Indonesia as regulated in Law Number 31 of 

1999 as amended by Law Number 20 of 2001 concerning Corruption Crimes (hereinafter referred to as the Corruption Law). 

eradication of corruption in the future (ius constituendum). This research is a normative legal research with a statutory 

approach and a conceptual approach. Based on the results of the study, it is known that the formulation policy in the 

formulation of the article is to determine the amount of state financial losses as a parameter to determine the penalty. Articles 2 

and 3 are more appropriate to be formal offenses. The perpetrators who return state finances do not need to be imprisoned, 

only a fine of 2-3 times the amount of corruption. State financial losses need to be converted into a debt of a person or 

corporation to the state. The payment of replacement money was extended to touch the profits derived from corruption and the 

defendant's failure to prove the opposite was used as strong evidence. The policy of formulating the form of criminal sanctions 

by streamlining and intensifying capital punishment by stipulating it in every article on corruption and making the amount of 

corruption a parameter of its implementation. Making the criminal sanction of a fine as the main crime is formulated by 

doubling 2-3 times the amount that was corrupted then adding the profits obtained and added to the cost of law enforcement 

issued by the state, if the perpetrator does not have the property to pay for it then the prison sentence is a subsidiary. 
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Introduction 

The policy of formulating criminal law, especially the 

problem of corruption, is one of the interesting problems to 

be analyzed with an economic approach. It is important for 

legal experts to better understand the economic analysis 

approach to law in this era of globalization, because law is a 

dynamic process or as Satjipto Rahardjo said "law in the 

making", meaning that law is not a status quo, not just 

maintaining conditions that have been established. exist, but 

also continue to be in the process of searching and inventing 

answers regarding the efficiency and effectiveness of the 

operation of a law, especially in overcoming the problem of 

corruption, to achieve the classic goals of law, namely 

certainty, justice and expediency. Another consideration, 

why it is important to understand and apply an economic 

analysis approach to law in formulating policies to address 

the problem of corruption in Indonesia is that the corruption 

eradication movement, both by the Attorney General's 

Office and the KPK with Law no. 31 of 1999 as amended by 

Law no. 20 of 2001, many corruptors have been arrested 

and imprisoned, but another important objective of this law 

has proven not to have succeeded in recovering significant 

state financial losses. 

In this case, the author describes the data in the 2009-2014 

period of state financial losses that were saved by the KPK 

which have been processed from the KPK Annual Report 

for the same period, 2009-2014, as follows: 

 

Table 1: Saved State Financial Losses 2009-2014 
 

Years PNBP deposited to the State/Regional Treasury (in Rupiah) 

2009 75.081.048.628,00 

2010 192.430.877.162,00 

2011 102.008.175.766,00 

2012 121.655.680.319,00 

2013 122.047.032.251,00 

2014 115.222.335.116,00 

Total 728.445.149.242,00 

 

Although the report has shown the estimated number of 

state financial losses that can be saved, the report on the 

total number of state financial losses during this period has 

not been fully recorded.  

It should be noted that during the 6-year period, in which 

the total value of state financial losses saved by the KPK  

was nominally IDR 728.45 billion (seven hundred twenty 

eight point forty five billion rupiah), whereas when 

compared with the amount of the realized APBN allocation 

by the KPK is much larger, namely Rp 3.02 trillion (three 

komo zero two trillion rupiah). It can be seen in the table on 

the Budget Ceiling and Actual Expenditure of the KPK, for 

the 2009-2014 period as follows: 
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Table 2: Budget and Realization of Expenditures for KPK 2009-

2014 
 

Years Budget (Rp) Realization Percentage 

2009 461.735.338.000 229.260.890.513 50% 

2010 508.507.348.000 268.002.903.040 53% 

2011 576.589.258.000 297.122.350.109 52% 

2012 606.668.934.000 335.574.887.523 55% 

2013 703.876.286.000 465.831.958.792 66% 

2014 624.180.262.000 558,765.628.563 90% 

Total  3.019.822.079.000  

 

For the record, APBN funds allocated in 2014 for all 

ministries and institutions related to efforts to eradicate 

corruption through prevention and prosecution aspects 

reached a total of Rp 53.46 trillion with the following 

details: BPK (Rp 2.59 trillion), BPKP (Rp 1, 26 trillion), 

KPK (Rp 0.56 trillion), POLRI (Rp 43.3 trillion), the 

Attorney General's Office (Rp 3.57 trillion), and the 

Supreme Court (2.18 trillion). The total cost does not 

include the calculation of the budget allocated for the 

performance of K/L apparatus which in their duties and 

functions support efforts to eradicate corruption, such as the 

Government Goods/Services Procurement Policy Institute, 

OMBUDSMAN RI, Center for Financial Analysis and 

Transaction Reports (PPATK), Judicial Commission 

(PPATK). KY), Witness and Victim Protection Agency 

(LPSK), and others. Referring to the data that the author has 

described previously, it is estimated that the cost of law 

enforcement in overcoming the problem of corruption has 

created a potential for large state financial losses, so that it 

is counter-productive to the purpose of the establishment of 

the Corruption Crime Eradication Law which, if you look at 

the results that have been obtained. obtained is not in 

accordance with all the sacrifices that have been issued. 

Thus, from an economic analysis approach to law, it is 

evident that the judicial process of corruption cases based on 

repressive laws is inefficient, both from the social, 

economic, political and legal aspects as well as state 

finances. In addition, it also proves that repressive laws have 

failed to fulfill the ideals of certainty, justice and legal 

benefits for all Indonesian people. 

With the failure to fulfill the legal objectives, it is now 

necessary to change the orientation and foundation in law 

enforcement for corruption. From a repressive legal 

orientation that prioritizes deterrence to responsive laws and 

restorative laws. Responsive law aims to make law 

enforcement seriously consider what is really needed by the 

Indonesian people, and restorative law is law that can 

accommodate the restoration of social relations between 

perpetrators and victims (individuals or the state). 

Responsive law uses a “cost and benefit ratio” approach, by 

applying the principles of an economic analysis approach to 

law, namely maximization, balance and efficiency. While 

restorative law uses a "mediation" approach with the 

principle of balancing the interests of victims and 

perpetrators.  

By applying the principles of economic analysis to the law 

in the formulation policy as ius constituendum, it is an effort 

to enforce the law of corruption that does not only focus on 

deterring the perpetrators, but also pays attention to the 

costs and benefits of spending the minimum possible cost to 

obtain the maximum possible results. so as to cover the loss 

of state finances. Thus the author will describe the concept 

of these things in order to expand the repertoire of 

eradicating corruption in the future. 

 

Research Methods 

The type of research in this research is normative juridical, 

namely the process of finding a rule of law, legal principles, 

and legal doctrines in order to answer the legal issues faced. 

With regard to the normative legal research method, the 

technique of collecting legal materials used is document 

study or literature study. The approach used in this research 

is a statutory approach and a conceptual approach. 

 

Discussion 

Formulation Policy in Article Formulation 

There are several provisions that are seen as strategic 

articles in Law no. 31/1999 as amended by Law no. 20/2001 

on the Eradication of Corruption Crimes, but from the 

economic analysis approach to the law, there are still some 

weaknesses and not in line with economic principles 

(maximization, balance and efficiency) as the authors have 

analyzed and described in sub A, in Among them are Article 

2 and Article 3, Article 4 and Article 18, Article 5 and 

Article 12 letters a and b, Article 12B and Article 37. So to 

perfect the formulation of articles on criminal acts of 

corruption that still have weaknesses and legal loopholes, 

the author expect an update of the formulation of the articles 

as follows: 

 

Determining the Amount of State Financial Losses 

The provisions of the formulation of Articles 2 and 3 as the 

authors have explained in sub A of this chapter, although 

different from the legal subjects, have the same goal, 

namely the return of state financial losses. From the point of 

view of economic analysis, the formulation of the two 

articles is abstract because it does not determine the exact 

and measurable amount of state financial losses, so that 

even the smallest amount of state financial losses can be 

prosecuted as a criminal act of corruption. This formulation 

pattern is inefficient and has the potential to harm the state. 

Improvements that can be offered to further refine the 

formulation of Articles 2 and 3 with an economic analysis 

approach to law are to determine the total value of state 

financial losses, because the total value of state financial 

losses is evidence of the seriousness of a criminal act of 

corruption and should be used as a parameter to determine 

penalties. So that in the future the punishments imposed on 

the perpetrators of criminal acts of corruption with one 

another with the same quality/seriousness of crime will 

receive the same or not much different punishments. This 

pattern of rules is in accordance with the principle of 

equilibrium in economic analysis. 

As a comparison, the criminal acts of corruption in the 

Chinese criminal law, namely the Criminal Law of the 

People's Republic of China, classifies them into two types of 

corruption which are regulated in Chapter VIII concerning 

Crimes Of Embezzlement And Bribery. the amount of 

money that was corrupted as a parameter in formulating the 

severity of criminal sanctions to be imposed. As in the 

formulation of the following articles. 

 

Article 382 

“Any State functionary who, by taking advantage of his 

office, appropriates, steals, swindles public money or 

property or by other means illegally take it into his own 

possession shall be guilty of embezzlement. Any person 
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authorized by State organs, State-owned companies, 

enterprises, institutions or people's organizations to 

administer and manage State-owned property who, by 

taking advantage of his office, appropriates, steals, swindles 

the said property or by other means illegally take it into his 

own possession shall be regarded as being guilty of 

embezzlement. Whoever conspires with the person 

mentioned in the preceding two paragraphs to engage in 

embezzlement shall be regarded as joint offenders in the 

crime and punished as such”. 

 

Article 383 

Persons who commit the crime of embezzlement shall be 

punished respectively in the light of the seriousness of the 

circumstances and in accordance with the following 

provisions: 

1. An individual who embezzles not less than 100,000 

yuan shall be sentenced to fixed-term imprisonment of 

not less than 10 years or life imprisonment and may 

also be sentenced to confiscation of property; if the 

circumstances are especially serious, he shall be 

sentenced to death and also to confiscation of property. 

2. An individual who embezzles not less than 50,000 yuan 

but less than 100,000 yuan shall be sentenced to fixed-

term imprisonment of not less than five years and may 

also be sentenced to confiscation of property; if the 

circumstances are especially serious, he shall be 

sentenced to life imprisonment and confiscation of 

property.  

3. An individual who embezzles not less than 5,000 yuan 

but less than 50,000 yuan shall be sentenced to fixed-

term imprisonment of not less than one year but not 

more than seven years; if the circumstances are serious, 

he shall be sentenced to fixed-term imprisonment of not 

less than seven years but not more than 10 years. If an 

individual who embezzles not less than 5,000 yuan and 

less than 10,000 yuan, shows true repentance after 

committing the crime, and gives up the embezzled 

money of his own accord, he may be given a mitigated 

punishment, or he may be exempted from criminal 

punishment but shall be subjected to administrative 

sanctions by his work unit or by the competent 

authorities at a higher level.  

4. An individual who embezzles less than 5,000 yuan, if 

the circumstances are relatively serious, shall be 

sentenced to fixed-term imprisonment of not more than 

two years or criminal detention; if the circumstances are 

relatively minor, he shall be given administrative 

sanctions at the discretion of his work unit or of the 

competent authorities at a higher level. 

 

Article 385 

“Any State functionary who, by taking advantage of his 

position, extorts money or property from another person, or 

illegally accepts another person's money or property in 

return for securing benefits for the person shall be guilty of 

acceptance of bribes. Any State functionary who, in 

economic activities, violates State regulations by accepting 

rebates or service charges of various descriptions and taking 

them into his own possession shall be regarded as guilty of 

acceptance of bribes and punished for it”. 

 

Article 386 

Whoever has committed the crime of acceptance of bribes 

shall, on the basis of the amount of money or property 

accepted and the seriousness of the circumstances, be 

punished in accordance with the provisions of Article 383 of 

this Law. Whoever extorts bribes from another person shall 

be given a heavier punishment. 

 

The formulation of Article 382 of the Chinese Criminal 

Code is a provision of the rules regarding embezzlement, 

stating: First, any person who by taking advantage of his 

position, possessing, stealing, defrauding money or public 

property or in any other way illegally inserts it into his own 

property is deemed guilty of embezzlement. Second, any 

person authorized by state institutions, state-owned 

enterprises, corporations, institutions to manage public 

administration and manage state-owned property, by 

illegally bringing it into his own possession is considered 

guilty of embezzlement. Anyone who conspires/allies with 

the person mentioned in both of the above provisions is 

involved in embezzlement will be considered a co-principal 

in the crime and punished. 

The formulation of Article 383 is a provision of sanctions 

rules for people who commit embezzlement in Article 382, 

and will be punished according to the level of seriousness of 

the crime, with the following provisions: 

1. A person who embezzles no less than 100,000 Yuan 

will be sentenced to a minimum of 10 years in prison or 

life imprisonment and may also be sentenced to 

confiscation of property, if the situation is very serious, 

he shall be sentenced to death and also to confiscate his 

property. 

2. A person who embezzles a minimum of 50,000 Yuan 

(Rp 109.5 million) and less than 100,000 Yuan will be 

sentenced to a minimum of 5 years in prison and may 

also be sentenced to confiscation of property, if the 

situation is very serious, it will be sentenced to life 

imprisonment as well as confiscation his property. 

3. A person who embezzles a minimum of 5,000 Yuan 

(Rp 10,950,000) and less than 50,000 Yuan will be 

sentenced to a minimum of 1 year and a maximum of 7 

years, if the situation is serious, it will be sentenced to a 

minimum of 7 years and a maximum of 10 years. If a 

person who embezzles a minimum of 5,000 Yuan and 

less than 50,000 Yuan repents and returns the 

embezzled money of his own free will, his sentence will 

be reduced or perhaps freed from the criminal penalty 

but must be subject to administrative sanctions by a 

higher competent authority. 

4. A person who embezzles less than 5,000 Yuan, if the 

situation is serious is sentenced to a maximum 

imprisonment of 2 years, if the situation is normal will 

be subject to administrative sanctions at the discretion 

of the institution having the competent authority at a 

higher level. Anyone who repeatedly embezzles and 

does not get punished will be punished on the basis of 

the cumulative amount of money that has been 

embezzled. 

 

The formulation of Article 385 is a provision of the rules 

regarding bribery, which states: First, any state official who 

by taking advantage of his position, extorts money or 

property of others, or illegally accepts other people's money 

or property in exchange for obtaining benefits for that 

person will be considered guilty of accepting bribes. 

Second, every state official who in economic activity 
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violates state regulations by accepting discounted prices or 

service fees from the first various descriptions and including 

them in his own property must be considered guilty of 

accepting bribes and punished accordingly. The formulation 

of Article 386 is a provision of sanctions rules for people 

who accept bribes in Article 385, where for state officials 

who accept bribes will be punished based on the amount of 

money and property received and look at the seriousness of 

the situation in accordance with Article 383. 

Taking a quick look at the formulation of the articles of 

criminal acts of corruption in China, whether embezzlement 

or bribery, makes the amount of money or property 

embezzled and the amount of money or property received as 

parameters in determining criminal sanctions against corrupt 

perpetrators. Thus, it is clear how the appropriate sanctions 

are imposed, not only based on the subjective interpretation 

of the judges reflected in their decisions so far, giving an 

illustration to the public that stealing state money of 

hundreds of millions to billions of rupiah by stealing 

motorbikes on the side of the road whose value is much 

smaller but the punishment dropped is not much different. 

Therefore, it is necessary to formulate a fairer policy so that 

people still believe that the judicial process is the best place 

to seek justice. 

 

Article 2 and Article 3 are more appropriate to be 

formal offenses. 

The existence of real state financial losses in Articles 2 and 

3 is a condition that corruption actors can be prosecuted as a 

consequence of the abolition of the word "can". The 

consequences arising from making material offenses are that 

it will slow down and make it difficult for the KPK and 

other law enforcers to handle corruption cases. The most 

appropriate formulation pattern for Article 2 and Article 3 is 

to continue to serve as a formal offense so as to facilitate 

law enforcement in arresting perpetrators and recovering 

state financial losses. According to the author, why do 

Articles 2 and 3 have to remain and are more appropriate to 

be formal offenses, because corruption is not only 

detrimental to state finances in a real and quantifiable way 

(material) but also causes losses that cannot be calculated 

(immaterial) because it involves rights. the wider 

community who also feel the negative impact of the act of 

corruption, thus corruption is not only about actual loss but 

also potential loss which must also be taken into account as 

in the formulation of the article before removing the word 

"can". If the reason for deleting the word "can" is because it 

is feared that law enforcement will arbitrarily make 

someone a suspect, then according to the author it is another 

matter, namely a violation of the SOP that must be dealt 

with firmly if it is proven to have violated and is regulated 

in a different place, but not preventing it by eliminating the 

word "can" which will actually make it difficult for law 

enforcement to eradicate corruption and restore state 

financial losses. 

 

Amend the provisions of the formulation of Article 4. 

One of the obstacles to not achieving the objectives of the 

law on corruption in restoring significant state financial 

losses is the formulation of Article 4 which does not abolish 

prosecution for perpetrators who have returned the amount 

of state money they have corrupted. This means that 

whether the perpetrator returns the money from corruption 

or does not return the money from the corruption, in the end 

the perpetrators of corruption will still be prosecuted for 

committing corruption. The logical question is whether it is 

possible for the perpetrator to return the money from 

corruption but on the other hand he is still sentenced. 

Provisions like this from the point of view of economic 

analysis are inefficient and unbalanced, so they need to be 

reviewed. A realistic solution is to provide pardons in the 

sense that they do not imprison the perpetrators but are 

replaced with a conditional sentence of 2 years for the 

perpetrators who return the money from the corruption and 

by implementing provisions requiring the perpetrators to 

pay a fine of 2 or even up to 3 times the amount of state 

financial losses. With provisions like this, according to the 

author, it is more effective and efficient because the state 

does not have to pay for the sanctions imposed and the 

perpetrators receive a fairer punishment. In imposing 

multiple fines, there are elements of deterrence, and legal 

certainty is maintained, justice is felt and benefits are 

obtained. 

 

Turning State Financial Losses As Debt. 

State financial losses in Articles 2 and 3 have so far been 

interpreted as "real losses" and must be returned in real 

terms (cash) within a certain period of time, needing to be 

converted into a debt of a person or a corporation to the 

state. Changes in the meaning or meaning of state financial 

losses into debt to the state can be returned in the form of 

shares by the corporation concerned so that it can apply a 

penalty in the form of transfer of ownership of the 

corporation's shares to the state either in part or in whole 

according to the amount of state financial losses, as a result 

of the corruption crime committed.. 

 

Extending the Reach Article 18 letter b. 

The provisions of the rules for returning state financial 

losses in the form of additional criminal sanctions in Article 

18 paragraph (1) letter b state that the payment of 

replacement money in the maximum amount is the same as 

the assets obtained from criminal acts of corruption. From 

an economic point of view, the provisions of Article 18 do 

not meet the maximization principle, because this provision 

only allows the payment of replacement money in the 

maximum amount equal to the assets obtained from 

corruption. This means that the court may not impose a 

replacement payment that is greater than the proceeds of the 

corrupted money. If you look at the many existing cases, it 

is clear that corruption cases can be revealed either by the 

Prosecutor's Office or the KPK after so many years. It can 

be illustrated that if the perpetrators of corruption amounted 

to 1 billion, and the money of 1 billion was used as 

investment capital for years, it is certain that the perpetrators 

of corruption had already benefited a lot. If after 3 years 

later the perpetrator is arrested, the perpetrator must return 

the state loss of 1 billion, while the profit from the capital of 

1 billion remains the property of the perpetrator. 

From the illustration of the case above, the provisions of 

Article 18 paragraph (1) letter b benefit the perpetrators of 

corruption so that it needs to be reviewed. The solution that 

can be offered with an economic analysis approach is to 

expand the scope of the article, the payment of replacement 

money is not only limited to the amount of the proceeds of 

corruption but to the number of benefits derived from the 

proceeds of corruption. In principle, the money used as 

business capital is not his right, so it is forbidden for him to 
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use it and enjoy the results of the money, so it should be 

returned to the rightful.. 

 

Making the Defendant's Failure in the Reverse Evidence 

System a Strong Evidence. 

As one of the supporting elements in efforts to restore state 

financial losses to the maximum, it is related to the reverse 

burden of proof system for assets obtained from the 

proceeds of corruption. However, so far the reverse 

evidence has only served as a reinforcement for other 

evidence as stipulated in Article 37 and Article 37A. These 

two provisions aim to confiscate the defendant's assets 

originating from the criminal act of corruption so that the 

defendant is not entitled to control and own the assets 

related to the crime, except for the assets legally obtained by 

the defendant. The provisions of Article 37A paragraph (2) 

still have legal loopholes, from the point of view of 

maximizing the provisions regarding the failure of the 

defendant to prove that legal assets are only used as things 

to strengthen other evidence that the defendant has 

committed corruption. The defendant's failure should be 

used as strong evidence for the court to order the 

confiscation of assets that the defendant cannot prove as a 

result of legitimate income. 

 

Policy on Formulation of Criminal Sanctions. 

One important aspect of law enforcement efforts is the 

importance of prevention. Prevention efforts through prison 

sanctions that are often applied so far in overcoming the 

problem of corruption have in fact not been successful. By 

using an economic analysis of law approach in the context 

of preventing corruption which is an economic crime, it 

offers solutions in the form of criminal sanctions with an 

economic character so that law enforcement on corruption 

crimes becomes more optimal, balanced and efficient 

without neglecting the classic objectives of the law itself. 

namely certainty, justice and expediency. 

Before determining the form of criminal sanction that will 

be used so that later in its application it is targeted and 

efficient so that it is able to overcome the problem of 

corruption, namely by considering the motives of the 

perpetrators. A person or a corporation that commits a 

criminal act is usually based on two motives, namely 

corruption by need, people commit corruption because they 

are forced to fulfill their needs, their families and relatives. 

The economic crush is one of the reasons why someone is 

corrupt. The second motive is corruption by greed, people 

do corruption because they are greedy. Materially, the 

perpetrator is a respected person both in terms of position 

and in terms of finance, but because of his greedy nature he 

causes corruption. 

In the context of economic analysis of law, the two motives 

need to be distinguished so that the use of the principles of 

economic analysis of law is right on target. Economic 

principles against the law will only be suitable to be applied 

to perpetrators of corruption by greed, because in fact there 

are many corruption cases that appear to the public that are 

detrimental to state finances, from billions to trillions of 

rupiahs due to greed. Meanwhile, the application of the 

principle of economic analysis to the law on the perpetrators 

of corruption by need is irrelevant because from the 

beginning the perpetrators of this motive were not 

economically able to meet the needs of his life, his family 

and colleagues, thus forcing him to commit corruption. 

Corruption is a criminal act with an economic character and 

the perpetrators who commit corruption are driven by 

economic motives, so it is appropriate that the perpetrators 

are also sentenced to economic character so that the goals of 

certainty, justice and benefit in law are achieved. Through 

the principles of economic analysis of the law, the author 

tries to offer a form of criminal sanction that prioritizes 

aspects of optimization, balance and efficiency, as follows: 

 

Streamlining and Intensifying the Death Penalty. 

Since the promulgation of the provisions regarding 

corruption in Indonesia, there has never been a criminal act 

of corruption sentenced to death based on a court decision. 

Regardless of the amount of state losses due to corruption, 

which even reaches trillions, no perpetrator has ever been 

sentenced to death. Why is that, because the death penalty is 

only for perpetrators of corruption who violate Article 2 on 

the condition that the perpetrator commits corruption in 

certain circumstances where it is difficult to fulfill the 

elements of certain circumstances. So that it can not impose 

the death penalty against perpetrators of corruption who do 

not commit corruption in certain circumstances that the 

author has described previously. 

When compared with the provisions of the Criminal Law of 

the People's Republic of China (Book of the Criminal Law 

of the People's Republic of China) which intensifies the 

imposition of the death penalty on perpetrators of criminal 

acts of corruption, where the imposition of the death penalty 

is not based on the types of corruption as in Indonesia, but 

the imposition of the death penalty is based on the amount 

of money that was corrupted. As in the provisions of Article 

383 paragraph (1) for people who embezzle state money a 

minimum of 100,000 Yuan which if in rupiah is equivalent 

to Rp. 219,000,000 (two hundred and nineteen million 

rupiah) the threat of a minimum sentence of 10 years in 

prison and a maximum of life, and can also subject to 

additional penalties such as confiscation of property 

(property), and if the situation is very serious then the 

perpetrator will be sentenced to death. 

By embezzling Rp. 219,000,000 (two hundred and nineteen 

million rupiah) in China, the perpetrator can be sentenced to 

death. The number of state losses is still in the hundreds but 

the threat is the death penalty, much different from the legal 

provisions in Indonesia, where there are many corruption 

cases that cost the state finances up to trillions but none of 

the perpetrators is sentenced to death. By streamlining and 

intensifying the imposition of the death penalty for 

corruptors in China, making China one of the countries that 

most often imposes the death penalty, however, this turned 

out to have a positive impact both in terms of law 

enforcement and in terms of economic growth because it has 

succeeded in overcoming the problem of corruption. has 

long been rooted since imperial times. China's success in 

overcoming the problem of corruption needs to be an 

example for the good of this nation in the future, so the 

imposition of the death penalty for criminal acts of 

corruption should be made effective and intensified because 

its existence is in accordance with the principles of 

rationality and efficiency in economic analysis of the law. 

The death penalty provisions which are only contained in 

Article 2 must also be contained in other corruption criminal 

articles and the parameter of its application is the large 

amount of money that is corrupted, no longer dependent on 

certain conditions which are very difficult to fulfill. 
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Penalty Formulation 

The basic assumption of prevention theory in economic 

analysis of law is that humans are always rational. There are 

two concepts of humans as rational beings put forward by 

Kenneth G, namely Shaping the individual's opportunities 

and Shaping the individual's preferences. The first concept 

is that a person rationally chooses the available 

opportunities to realize the greatest satisfaction based on the 

available choices. While the second concept is that a person 

will act rationally as long as the choices he has are 

complete, and he will choose the opportunity in which there 

is the greatest advantage based on the choices he has. 

Referring to the principle of rationality in the economic 

analysis of the law which describes that rational actors 

always calculate the costs and benefits that will be obtained 

when committing a criminal act of corruption. If the benefits 

or profits are greater than the costs or losses, they will 

commit a criminal act of corruption and vice versa. Because 

humans are rational creatures, as a prevention effort is when 

someone commits a criminal act of corruption, the criminal 

sanctions imposed must exceed the seriousness of the 

corruption crime, in other words the losses/costs to be borne 

by the potential perpetrators must be greater than the 

benefits obtained by commit a criminal act. 

In order to adjust the criminal penalty provisions in Law No. 

31/1999 as amended by Law No. 20/2001 on the 

Eradication of Corruption Crimes with the principles of 

economic analysis of the law, it is necessary to change the 

formulation and form of the threat of fines in all provisions 

of the articles in the corruption law. In the economic 

analysis of the law that imprisonment is not the main choice 

because of the high social cost of imprisonment (requires 

very high social costs) so it is not efficient. So the main 

choice is fines. 

By applying the principles of economic analysis to the law 

in Law No. 31/1999 as amended by Law No. 20/2001 on the 

Eradication of Criminal Acts of Corruption in which the 

provision of imprisonment which has been the main choice 

so far must be changed to a fine. According to Mahrus Ali, 

the formulation of the threat of cumulative criminal 

sanctions between imprisonment and fines, or alternative 

cumulative between imprisonment and or fines should be 

changed. These changes can be in the form of formulating a 

single threat of criminal sanctions, namely placing a fine as 

the only criminal sanction that is threatened to the 

perpetrator, or also the formulation of the threat of 

cumulative criminal sanctions between fines and the death 

penalty. 

Considering that the perpetrators of corruption in Indonesia 

are not all rich and have abundant property assets, and based 

on the motives of the perpetrators of corruption by need and 

by greed, then to maintain certainty, justice and expediency 

as the ideals of the law, according to the author, the criminal 

sanction of fines becomes the main criminal sanctions in the 

sense of prioritizing fines rather than imprisonment, 

criminal fines as an alternative criminal to replace 

imprisonment for both perpetrators of corruption with the 

motive of by need and also by greed, with a note if the 

perpetrator has assets or property that can be used to pay the 

crime the fine imposed in the court's decision, the 

perpetrator does not need to be imprisoned, it is enough to 

just impose a fine against him, but if the perpetrator is 

unable to pay the fine which is not for reasons of not 

wanting to pay but because he cannot afford it because there 

are no more assets or property owned by the perpetrators of 

corruption then as a crime na subsidiary is a prison sentence. 

Regarding the provision of substitute criminal sanctions 

currently in force, a maximum imprisonment of 6 months 

and if there is a weighting it will increase to a maximum of 

8 months, this provision must also be changed if the 

criminal sanction of a fine becomes the main crime and 

imprisonment as a subsidiary. The changes must be 

considered more wisely so that the principle of 

proportionality in law enforcement is achieved. With the 

provision of fines as the main criminal sanctions in 

overcoming the problem of corruption, the next step is to 

design the formulation of the threat of criminal sanctions 

from the point of economic analysis of the law, no longer 

explicitly formulated the nominal amount of the fine for 

each article, but simply formulated by multiplying at least 2 

times and a maximum of 3 times the nominal amount of the 

fine that must be paid by the perpetrator, adjusted to the 

amount he was corrupted, then added the profits derived 

from corruption money if there is a profit and added to the 

cost of law enforcement incurred by the state. 

The optimal imposition of criminal sanctions in the 

economic analysis of the law must be within reasonable 

limits and can still be tolerated, so as not to cause what is 

called excessive law (overenforcement). The imposition of 

excessive criminal sanctions when the total number of 

criminal sanctions imposed on perpetrators of criminal acts 

exceeds the optimal number of prevention efforts. For 

example, when a person commits corruption of Rp. 

500,000,000.00 and is sentenced to a fine of Rp. 

2,000,000,000.00, the penalty imposed is included in the 

excessive category. Unlike when the sentence imposed is 

IDR 1,000,000,000 or a maximum of IDR 

1,500,000,000.00, this kind of punishment imposes 2-3 

times the proceeds of corruption, which is a legal 

consequence that must be borne if someone commits a 

criminal act of corruption. 

 

Conclusion 

The policy formulation in the formulation of the article by 

determining the amount of the value of state financial losses 

as a parameter determines the penalty. Articles 2 and 3 are 

more appropriate to be formal offenses. The perpetrators 

who return state finances do not need to be imprisoned, only 

a fine of 2-3 times the amount of corruption. State financial 

losses need to be converted into a debt of a person or 

corporation to the state. The payment of replacement money 

was extended to touch the profits derived from corruption 

and the defendant's failure to prove the opposite was used as 

strong evidence. The policy of formulating the form of 

criminal sanctions by streamlining and intensifying capital 

punishment by stipulating it in every article on corruption 

and making the amount of corruption a parameter of its 

implementation. Making the criminal sanction of a fine as 

the main crime is formulated by doubling 2-3 times the 

amount that was corrupted then adding the profits obtained 

and added to the cost of law enforcement issued by the state, 

if the perpetrator does not have the property to pay for it 

then the prison sentence is a subsidiary. 
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