International Journal of Law

International Journal of Law

ISSN: 2455-2194; Impact Factor: RJIF 5.12
Received: 09-06-2019; Accepted: 12-07-2019
www.lawjournals.org

Volume 5; Issue 5; September 2019; Page No. 105-106

Method of identifying the general principles on which the CISG is based

Dr. Mausumi Akter
Ph. D & LLM, School of Law, Shanghai University of Finance and Economics, Shanghai, China

Abstract

The CISG does not provide the list of general principles on which it is based. Then, how to identify these general principles on
which the CISG based? This paper presents the method of identifying the general principles on which the CISG is based. It
presents three primary sources to identify general principles and specific ways to use such. It also presents another two direct,

easy and useful sources to identify general principles.
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Introduction

Article 7 [ of the United Nations Convention on Contracts
for the International Sale of Goods (CISG) 1980 has been
dedicated for the interpretation of the Convention.
Paragraph (2) of this Article provides guidelines for filling
gaps in the provisions of the CISG . It provides that two
gap filling guidelines has to be followed when gaps are
found in the Convention i.e. gap filling in conformity with
the general principles on which the CISG is based and gap
filling in conformity with the law applicable by virtue of the
rules of private international law. According to paragraph
(2), the gap filling guideline in conformity with general
principles is as follows.

Gap filling with the General Principles

“Questions concerning matters governed by the CISG which
are not expressly settled in it are to be settled in conformity
with the general principles on which it is based.”

This gap filling guideline in conformity with general
principles is very helpful in dealing with problems for which
no answer is explicitly provided by the Convention but
which could be solved by reference to the CISG’s
underlying principles. The CISG was created to provide
solutions to legal problems on contracts for international
sale of goods. The purpose of the Convention emphasizes
that solution must be found under the umbrella of the CISG.
The gap filling guideline in conformity with general
principles on which the Convention is based serves this
purpose. It reminds interpreters that the provisions of the
CISG reflect common elements arrived at as a result of
negotiation among numerous delegations so gaps should be
filled by applying general principles of the Convention.

The CISG does not provide the list of general principles on
which it is based. Then, how to identify these general
principles on which the CISG based?

Method of identifying the general principles I

The gap filling guideline in conformity with general
principles has to be applied by an interpretive court or
arbitral tribunal in a situation when questions arise
concerning matters governed by the CISG which are not
expressly settled in it 1. To apply this guideline such court

or tribunal has to identify appropriate general principles for

those questions. They can use following three primary

sources to identify appropriate general principles to fill gaps

in the provisions of the CISG.

1. General principles which worked as the basis of a
specific provision of the CISG;

2. Legislative generalizations of a specific provision of the
CISG; and

3. General ideas which inspired each provision of the
CISG;

The first source is the direct way to find general principles
of the CISG. General principles which worked as the basis
of a specific provision of the Convention can be identified
by following two methods.

1. By directly looking into a provision; and

2. By observing the legislative history of the provision.

Many of the Articles in the CISG directly speak of the
general principle on which the provision is based. For
example, Article 6 of the Convention directly based on the
principle of freedom of contract ! and Article 8 is directly
based on the principle of reasonableness 1. The underlying
general principle can also be extracted of a specific
provision by observing the legislative history of such
provision.

Second and third source to identify general principles on
which the CISG is based points to the evolution of the
Convention. By examining the legislative history of a
specific provision one can trace the generalizations
regarding such provision and general ideas regarding such
provision to identify general principles on which that
specific provision is based.

Beside these three primary sources they may also look into
following two very direct, easy and useful sources to
identify general principles on which the CISG is based.

1. General principles identified by international cases; and
2. General principles identified in the scholarly writings.

The most direct way to identify general principles of a
specific provision is the application of the Principle of
Uniformity [, This principle allows jurists to apply
decisions of international cases irrespective of legal
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background. There are cases which have identified and
applied general principles on specific provisions. These
identified general principles can directly be used by jurists
in appropriate cases. Cases open the way of observing the
decisions of other tribunals how a particular principle has
been interpreted and applied . The UNCITRAL Digest
2016 has listed the general principles of the CISG which
have been identified and applied in the international cases.
Interpreters are free to consult those general principles when
needed.

Scholars have also identified general principles on which
the CISG is based in their studies. These identified
principles can also be used as a source by applying the
Principle of Internationality ©!. For example, Robert A.
Hillman beautifully showed in his paper that the
Convention’s rules generally stand for one or more of the
four basic principles i.e. freedom of contract, cooperation
and reasonableness, successful completion of exchanges,
and compensating injured parties for breach 1%, There are
other general principles which can be extracted from the
provisions dealing with specific matters [*41,

Conclusion

Robert A. Hillman says that “it is not difficult to ascertain
the general principles on which the CISG based because
most of the Articles in the Convention “manifest a purpose
and policy” 2. The CISG is a blend of commercial rules of
major legal systems. After identifying general principles of
a specific provision by applying above mentioned sources
interpreters may take support of international principles to
explain them. It is necessary because general principles may
be identified easily but it is hard to find explanation of such
principles around the sources except scholarly studies. In
this regard UNIDROIT Principles of Commercial Contract
and the Principles of European Contract Law (PECL) can
specially be used as supporting factor.
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