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Abstract 

To protect the rights of married Muslim women and to prohibit divorce by pronouncing talaq by their husbands and to provide for 

matters connected therewith or incidental thereto a Bill called the Muslim Women (Protection of Rights on Marriage) Bill, 2017 

has been introduced in the LokSabha which is going to affect the development of Legal system in India and the very basic unit of 

the society i.e. the institution of marriage. Talaq-e-Biddat is made punishable, it is like punishment for a breach of a void 

agreement or void contract, or punishment for a void act or punishment for an "act" which is not an offence. The marriage between 

a Muslim man and a Muslim woman is a civil contract and the procedure to be followed in case of a breaking of matrimonial tie 

should be civil in nature and not criminal. The Bill has mingle it in between “civil nature & civil wrong” and prescribes 

punishment as criminal act without defining the crime. The remedy to a contractual wrong should not be introduced as a criminal 

offence. It is like deviation from well settled law on Criminal Jurisprudence. If talaq-e-biddat is null and void and it would have no 

impact on the marriages then what is the need of allowances and custody of children. There are a number of provisions in different 

laws that makes offences relating to marriage as non- ognizable & bailable. The main reason of making offences relating to 

marriage non- cognizable & bailable is that the Police should not interfere into the family matters as the family is considered to be 

the very basic unit of the society. These provisions are keeping police out of preview of family affairs; otherwise the Police will 

get unfettered power to interfere into family affairs, interference by the police in such matters will destroy the very basic unit of the 

society and can lead to chaos in the society. 
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Introduction 

There is a latinmaxim in Common Law system that“the rex 

non potestpeccare”which means "A King can do no wrong" [1] 

or in other words "Parliament can do no wrong" [2]. In spite of 

the fact that only 149 out of 543 Parliamentarians are Post 

graduate [3]. Even some Ministers are 5th standard pass. The 

LokSabha has cleared [4] the Muslim Women (Protection of 

Rights on Marriage) Bill [5], 2017, and now it is sent to the 

Rajya Sabha for clearance. Only one MP has voted against the 

motion and two three parties decided to abstain from the 

voting.  
 

 
 

Fig 1: Education Profile of Members of 16th Lok sabha 
 

The following are the issues which may be the points of 

consideration after the introduction of the Bill: 

 Whether this Bill is really going to help in the 

development of Legal system in India, 

 Whether it is not going to disturb the well settled law of 

the Criminal jurispruence, 

 Whether is it really going to protect the rights of Muslim 

Women, 

 Whether it is not going to destroy the very basic Unit of 

the Society, and 

 Whether it is going to deter the Muslim husbands from 

pronouncing Talaq-e-biddat. 

 

Let us explain and examine 

The preamble of the bill starts with “to protect the rights of 

married Muslim women and to prohibit divorce by 

pronouncing talaq by their husbands and to provide for 

matters connected therewith or incidental thereto [6].” The aim 

& objective of the bill contains “It is seen that setting aside 

talaq-e-biddat by the Supreme Court has not worked as any 

deterrent in bringing down the number of divorces by this 

practice among certain Muslims. It is, therefore, felt that there 

is a need for State action to give effect to the order of the 

Supreme Court and to redress the grievances of victims of 

illegal divorce [7]”, furthher it says in order to prevent the 

continued harassment being meted out to the hapless married 

Muslim women due to talaq-e-biddat, urgent suitable 

legislation is necessary to give some relief to them [8]. 

 

1. Section 2(b)of the Bill defines the word Talaq and says 

"talaq" means "talaq-e-biddat" or any other similar form of 

talaq havingthe effect of instantaneous and irrevocable divorce 

pronounced by a Muslim husband [9]; and Section-3 declared 

that any pronouncement of talaq by a person upon his wife, by 
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words, either spokenor written or in electronic form or in any 

other manner whatsoever, shall be void and illegal [10]. 

As we know the same act of Talaq-e-biddat (three 

pronouncement of Talaq at one and the same time) has been 

declared null and void by the Supreme Court of India in 

Shayara Bano v. Union of India& others [11] on 22ndAugust, 

2017, in a majority judgment of 3:2. 

The court observed that“…the fact that Triple Talaq is instant 

and irrevocable, it is obvious that any attempt at 

reconciliation between the husband and wife by two arbiters 

from their families, which is essential to save the marital tie, 

cannot ever take place. Also, as understood by the Privy 

Council in Rashid Ahmad (supra), such Triple Talaq is valid 

even if it is not for any reasonable cause, which view of the 

law no longer holds good after Shamim Ara [12]. This being the 

case, it is clear that this form of Talaq is manifestly arbitrary 

in the sense that the marital tie can be broken capriciously 

and whimsically by a Muslim man without any attempt at 

reconciliation so as to save it. This form of Talaq must, 

therefore, be held to be violative of the fundamental right 

contained under Article- 14 of the Constitution of India.” 

But again Parliament is declaring it as null & void, which 

means Parliament is giving its consent to the Supreme Court 

judgment. Here one thing is noticeable that Parliament has 

gone one step further and has declared the very act of Talaq-e-

biddat as an illegal act. The point is, if the very act is void- ab-

initio [13] or in other words which is not in existence at all [14], 

then why it is made punishable, it is like punishment for a 

breach of a void agreement or void contract, or punishment for 

a void act or we can say punishment for an "act" which is not 

an offence. Prouncement of Talaq-e-biddat will have no effect 

on marriages as held by Supreme Court in Shayara Bano v. 

Union of India& others [15]. Moreover the very act of Talaq-e-

biddat is not declared as an offence in the Bill, it is simply 

declared as a void act. If it would have been an offence then 

the punishment is justifiable. Secondly, by declaring it as a 

void act, Parliament itself declared the very act as a "civil act 

or civil in nature" and prescribing punishment for the same is 

not justifiable. 

 

2. Further Section-4 [16] prescribes the punishment and says 

whoever pronounces talaq referred to in Section- 3 upon his 

wife shall be punished with imprisonment for a term which 

may extend to three years and fine. One must understand the 

difference between an “offence and illegal act”: 

Offence is something which is formally an offence under the 

penal laws of the country. The law gives specific punishment 

for that offence and defines that offence. Nothing is an offence 

if not provided in Law. A crime is another term for an offence 

but may not be formally defined. Illegal is something which is 

illegal per se [17] i.e. which is not supported by law and 

furnishes ground for civil action. It may or may not be an 

offence. The marriage between a Muslim man and a Muslim 

woman is a civil contract and the procedure to be followed in 

case of a breaking of matrimonial tie should be civil in nature 

and not criminal. So, here Parliament must define the very act 

of Talaq-e-biddat and not mingle it in between “civil nature & 

civil wrong” and should not prescribe punishment as criminal 

act without defining the crime. The remedy to a contractual 

wrong should not be introduced as a criminal offence. It is like 

deviation from well settled law on Criminal Jurisprudence. 

 

3. Section-5 laid down that a married Muslim woman upon 

whom talaq (Talaq-e-biddat) is pronounced, shall be entitled 

to receive from her husband such amount of subsistence 

allowance for her and dependent children as may be 

determined by the Magistrate. [18] Further Section-6 goes one 

step ahead and laid down that, amarried Muslim woman shall 

be entitled to custody of her minor children in the event of 

pronouncement of talaq by her husband, in such manner as 

may be determined by theMagistrate [19]. 

One must note a point here is that, if Talaq-e-biddat is null 

and void and it would have no impact on the marriage then 

what is the need of allowances and custody of children. 

Inserting such a provision itself indicate that the law makers 

are confused that, whether to make it like judicial separation 

so that allowances & custody may be granted or marriage still 

be continued to make husband criminally liable. Hence 

Section- 4 and Section 5 & 6 together are contradictory to 

each other. 

 

4. And the most surprising section of this Bill is Section- 7 

which says notwithstanding anything contained in the Code of 

Criminal Procedure, 1973, an offence punishable under this 

Act shall be "cognizable and non-bailable" within the meaning 

of the said Code. 

As we know Section 2 (c) of The Cr.P.C., 1973 says that the 

cognizable offences or cognizable cases are those under which 

a police officer can arrest without an arrest warrant. Generally 

cognizable offenses are those offenses which are serious in 

nature for example- Murder, Rape, Dowry Death, Kidnapping, 

Theft, Criminal Breach of Trust, Unnatural Offences etc. 

Section 154 in the Code of Criminal Procedure, 1973 states 

that every information relating to the commission of a 

cognizable offence shall be reduced into writing by Police 

officer or under his direction, and be read over to the 

informant; and thereafter if a Cognizable offence has been 

committed, a Police officer has power to arrest & investigate 

the case without the order of Magistrate [21]. 

Whereas the Non-Cognizable offences are those offences 

which are not much serious in nature and which are not 

affecting the society at large, for example- Assault, Cheating, 

Forgery, Defamation etc. and where police officer cannot 

arrest without warrant. Generally crime against State is being 

regarded as cognizable offences and generally punished with 

more than three years of imprisonment. 

But at the same time there are certain offences which are 

serious in nature and punishable with more than three years of 

imprisonment but they are not made cognizable by the 

Parliament, for example Section 493 of IPC where 

cohabitation caused by a man deceitfully inducing a belief of 

lawful marriage, is punishable with Ten Years of 

imprisonment and made non- cognizable, similarly Section 

494, 495, 496 and 497 are punishable with 5 years or 7 years, 

as the case may be, of imprisonment but made non- 

cognizable & bailable by the Parliament. 

The main reason of making offences relating to marriage non 

cognizable & bailable is that the Police should not interfere in 

the family matters as the family is considered to be the very 

basic unit of the society. These provisions [22] are keeping 
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police out of preview of family affairs; otherwise interference 

by the police in such matters will destroy the very basic unit 

of the society and can lead to chaos in the society.  

But under Section- 7 of the Bill, it is made “cognizable and 

non bailable” which means it is going to affect the well 

settled law of criminal Jurisprudence on Marriage related 

issues and may lead to destroy the very basic Unit of the 

Society. The Police will get unfettered power to interfere into 

family matters. The offence being non-bailable the husband 

will be dependant upon the mercy of the judges for his 

personal liberty even though the husband may have been a 

polite and loving. Further, the offence of talaq-e-biddat have 

been made a non-compoundable offence and even if the 

husband resolves the issue with his wife, he will be forced to 

face trial. 

Hypothetically let us take an example, suppose there is a 

Muslim husband & wife, if husband has pronounced Talaq-e-

biddat upon his wife, which has no impact on the marriage at 

all, as it has been declared null & void and unconstitutional by 

the Supreme Court of India. Then, immediately after 

pronouncement of Talaq-e-biddat the police gets power to 

arrest without warrant, which means the police can interfere at 

any point of time into family affairs and again it is made non-

bailable, which means the very basic unit of the society will 

get disturbed and unnecessarily harassed by the police 

authorities.  

 

5. One positive aspect of criminalization of talaq-e-biddat is, 

it may deter the muslim husbands from pronouncing it [23] 

which has no sanction from Holy Quran. Of course 

criminalization of Talaq-e-biddat will deter the act, but at the 

same time it will close all the doors and let no scope for 

reconciliation between the parties and finally marital tie will 

come to-an- end. As once a husband received three years jail 

term for an act which is void-ab-initio, then the same husband 

will pronounce Talaq-e-sunnah and get separated for that 

woman.  

The provisions in the Bill will give an additional weapon in 

the hands of wives [24]. No married person can ever deny that 

married couples fight. The fights can sometimes turn ugly and 

this bill if turned into a law will give a very deadly weapon in 

the hands of the wives. The present Bill therefore without 

giving any protection to husband will pave a way for 

harassment. So the government should include a mid-way of 

conciliation instead of such a harsh punishment. 

 

Dilemma Regarding Burden of Proof 

The Bill does not mention any provision regarding burden of 

proof. So, the burden of proof shall lie as per the Indian 

Evidence Act, 1872 on the woman. Further, it is not clarified 

that whether it is rebuttable presumption of law or irrebuttable 

presumption of Law. It is also not clear that only on wife’s 

testimony the husband is put behind the bar. Presumptions are 

very essential in matrimonial offences because it is difficult to 

get evidence [25]. 

If the act of talq-e-biddat would be treated as in tune with the 

offences against women then burden of proof shall lie on 

husband. Pronouncement of talaq-e-biddat is mostly oral and 

one can imagine how a man will be able to prove that he has 

not pronounced talaq-e-biddat on his wife. To prove that the 

husband has pronounced talaq-e-biddat under the Evidence 

Act would put the husband's word against that of his wife and 

as the law stands today, the wife's words would be treated as 

gospel truth. The wife will not even be required to prove any 

cruelty, mental or physical yet the husband will find himself in 

jail. 

 

Conclusion 

So, The Muslim Women (Protection of Rights on Marriage) 

Bill, 2017 is in no way going to protect the rights of Muslim 

Women and there is need for a better solution. Rather than 

focusing on breaking the marital tie the emphasis should be 

given on reconciliation to protect the institution of marriage as 

by divorce, the whole family gets affected. In order to bring 

social change most importantly we must focus on literacy, so 

that we may produce national wealth, which will further take 

part in national development and eradicate evil within the 

community. If really Parliament wanted to protect the rights of 

Muslim women then it must implement the Justice Sachar 

Committee Report so that condition of women in the society 

may improve. 
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