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Abstract 

Subsidies present thorny problems for the international trading system. The legitimate activities of governments inevitably affect 

the economic position of firms within their jurisdictions, yet the perception sometimes arises that government programs confer an 

unacceptable advantage on those firms. The controversial task of determining which sorts of government activities create 

unacceptable advantages, and what to do about them, has occupied an important place on the agenda of the WTO/GATT system 

since its inception. This paper provides an introduction to the emergence of measures on Countervailing Duties and issues that bear 

the regulation of subsidies and countervailing measures. 
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Introduction 

The Uruguay Round of General Agreement on Tariffs and 

Trade (GATT) [1] Negotiation formed an important new World 

Trade Organization (WTO) [2] Agreement on Subsidies and 

Countervailing Duties. It also established separate rules for 

agricultural subsidies in the WTO Agreement on Agriculture, 

and took some minimal steps toward addressing subsidies 

issues in services industries within the General Agreement on 

Trade in Services (“GATS”) [3]. The disparaging term 

“Dumping” describe the practice of selling a product in one 

national market at a lower price than it is sold in another 

national market [4]. Dumping therefore, is price discrimination 

between national markets. Anti-dumping duties are tariffs 

imposed by an importing country on imports of a product that 

has been dumped into its domestic market by some exporting 

firms [5]. Subsidies present thorny problems for the 

international trading system. The legitimate activities of 

governments inevitably affect the economic position of firms 

within their jurisdictions, yet the perception sometimes arises 

that government programs confer an unacceptable advantage 

on those firms. The controversial task of determining which 

sorts of government activities create unacceptable advantages, 

and what to do about them, has occupied an important place 

on the agenda of the WTO/GATT system since its inception 
[6].  

 

WTO and GATT on Anti-Dumping duties, Countervailing 

duties and Subsidies 

The number of Multilateral and Plurilateral are important and 

basic building blocks of WTO, each dealing with different 

matter of Trade and Services. These agreements collectively 

seek international reform in multilateral trade, ensuring to 

establish free trade among the nations In this regard, WTO has 

inter alia ensured that constant efforts are put by its member 

nations to reduce tariffs, seek substantial reduction of trade 

barriers and elimination of discriminatory treatment in 

international trade and further that these are equally applied to 

all its trading partners under the most-favoured nation 

treatment [7]. As a corollary to these efforts, member nations at 

the WTO, have signed agreements such as the Agreement on 

implementation of Article VI of GATT, 1994 (more popularly 

called as the Anti-dumping Agreement), the Agreement on 

subsidies and countervailing measures and so also the 

Agreement on safeguards [8]. In fact, WTO has supported and 

even advocated these exceptions, rather it can be said that 

WTO has intentionally supported these exceptions. These 

exceptions have drawn their force from the WTO for the 

reason that where WTO upholds the principle of free trade. 

Article VI of GATT, 1994 and so also GATT, 1947, lays 

down the principle for levy of anti-dumping duty [9]. 

 

 Prohibited subsidies: Red Subsidies: Article 3 of the 

SCM Agreement [10] puts in the prohibited category two 

subsidies that cause the maximum distortion to trade, 

namely export subsidies and subsidies on the use of 

domestic over imported goods. As noted earlier, a 

presumption is created that these subsidies are specific 

subsidies within the meaning of the Agreement. Members 

are mandated not to grant or maintain these subsidies.  

 

Remedies against prohibited subsidies 

In order to understand the full implication of prohibition of 

export subsidies it is necessary to look at the remedies 

available to a WTO Member against another Member using 

such subsidies. Article 4 of the ASCM [11] provides for the 

affected Member to raise a dispute in such cases. Where a 

complaint has been made the full procedures of the Dispute 

Settlement Understanding (DSU) [12] apply, involving the 

stages of consultation, panel proceedings, appellate review, 

and surveillance and, in appropriate cases, authorisation of 

countermeasures. 

 

 Actionable subsidies: Amber Subsidies: All specific 

subsidies other than those that are prohibited fall in the 
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category of actionable subsidies. The substantive 

obligation in respect of such subsidies are contained in 

Article 5 [13] of the ASCM, which also stipulates that the 

provision does not apply to agricultural products that are 

governed by the provisions of the Agreement on 

Agriculture. 

 

Remedies against actionable subsidies 

As in the case of prohibited subsidies, the ASCM provides for 

an accelerated dispute settlement process in the event of 

adverse effects being caused to the interests of other Members 

by way of injury to domestic industry, or nullification or 

impairment, or serious prejudice [14]. 

 

 Non-actionable subsidies: Green Subsidies: All 

subsidies that are not specific are not actionable. In 

addition, initially Article 8 of the ASCM had provided 

that certain categories of specific subsidies would also be 

non-actionable. 

 

Non-action ability implied that they could not be proceeded 

against either under Part III [15] of the ASCM (remedies under 

Article 7) [16] or under Part V [17] (imposition of countervailing 

duties). Nonspecific subsidies remain non-actionable by virtue 

of Article 2 [18] of the ASCM. 

 

The Countervailing Measures 

Countervailing measures are a unilateral remedy applied by a 

Member only after investigating the case in accordance with 

the criteria laid down in the SCM Agreement. To be able to 

impose countervailing duty the Member country must 

establish the following three substantive aspects: (a) that the 

imports are subsidised (b) that an injury is caused to the 

domestic industry and (c) that there exists a causal link 

between the subsidised imports and the injury [19]. There is 

well laid out procedure to be followed in the conduct of 

countervailing investigations and the imposition of 

countervailing measures. Failure to respect either the 

substantive or procedural requirements can be taken to dispute 

settlement and can form the basis for the invalidation of the 

measure. All countervailing duties normally have a life of not 

more than 5 years. If there is a change in the extent of subsidy 

or in the injury to domestic industry, a case can be made for 

the review of CVDs within reasonable period of time. If no 

review takes place within five years all CVDs must 

automatically terminate, and any case for the imposition of 

CVDs has to be made afresh [20]. The Member will thus have 

the ability either to impose countervailing duties or to obtain 

remedies available in Articles 4 [21] or 7 [22] of the ASCM. 

 

Special and Differential Treatment (S&DT) with respect to 

CVDs Developing country 

Members whose exports are subject to countervailing duty 

investigations are given special and preferential treatment. An 

investigation regarding a product originating in a developing 

country Member is immediately terminated if:  

(a) The subsidy level does not exceed de minimise level which 

is 2 or 3 per cent instead of 1 per cent, as is the case with the 

developed country Member. For Annex VII Members, of 

which India is one, the de minimise level is 3 per cent; [23]  

(b) The volume of subsidised exports represents less than 4 

per cent of the total imports of the like product in the 

importing Member country, unless imports from developing 

country Members, whose individual shares of total imports 

represent less than 4 per cent, collectively account for more 

than 9 per cent of total imports of the like product in the 

importing Member [24]. 

c) Article 27.2 [25] provides that the prohibition of export 

subsidies does not apply to the LDCs and poor developing 

countries Members listed in Annex VII. Annex VII mentions 

the least-developed countries designated as such by the United 

Nations, which are Members of the WTO. It also enumerates 

some of the low-income countries, which were original 

Members of the WTO, and stipulates that they would be 

covered by the exemption until their per capita income had 

reached $1000 per annum. At the Doha Ministerial Meeting 

an agreement was reached in principle that the Members listed 

in Annex VII would remain eligible for the exemption until 

their GNP per capita reached US $ 1,000 in constant 1990 

dollars for three consecutive years [26]. 

d) In respect of other actionable subsidies developing country 

Members have been given immunity from remedies against 

“serious prejudice” [27]. Article 27.9 provides that 

countermeasures may be authorised against them only if there 

is nullification or impairment of a tariff concession or other 

obligations under GATT 1994 as a result of such a subsidy in 

such a way as to displace or impede imports from another 

Member into the market of the subsidising country Member or 

if injury to a domestic industry in the market of an importing 

country occurs. Thus action can be taken developing countries 

only for actionable subsidies falling under Articles 5(a) and 

5(b) not 5(c) [28]. 

e) Originally the Article 27.9 provided that for the egregious 

subsidy practices listed in Article 6.1 disputes could be raised 

against developing country Members also. Even in such cases, 

Article 27.8 provided that the presumption of serious 

prejudice did not apply, and it had to be demonstrated by 

positive evidence that adverse effects had indeed been caused. 

The expiry of Article 6.1 has had two legal consequences for 

the application of Part III (actionable subsidies) to developing 

countries. First, the special treatment of developing countries 

in respect of presumption of serious prejudice has 

disappeared, and indeed has become unnecessary; as the 

provision on presumption has itself disappeared. Second, and 

quite independently of the provision on presumption, the list 

of measures in respect of which serious prejudice applied 

earlier to developing country Members (in Article 27.9) has 

also disappeared [29]. Thus, after the expiry of the life of 

Article 6.1 on 31 December 1999, developing country 

Members cannot be proceeded against for serious prejudice at 

all [30].  

In the Indonesia—Automobiles dispute [31] the panel had found 

that the EEC had demonstrated by positive evidence that 

certain measures taken by Indonesia had indeed caused 

serious prejudice to its interests. But that case was decided in 

1998, at a time when Article 6.1 was still valid. Even in that 

case the Panel had clearly pronounced that ordinarily the 

ASCM did not provide any remedy against serious prejudice 

caused by developing countries [32].  
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Safeguards measures  

Safeguard measures are meant to be temporary measures that 

are used in the face of increased levels of imports that have 

seriously injured or threaten to seriously injure a country's 

domestic industry. A country’s imposition of safeguard 

measures is regulated by GATT Article XIX and the 

Safeguards Agreement [33]. 

The difference between anti-dumping duties and safeguard 

measures is that the former may only be imposed when 

foreign exporters are engaged in anti-competitive practices 

while the latter may be imposed on exporters that have a ‘fair’ 

competitive advantage. It is not that the safeguards are non-

discriminatory measures, as they are equally applied to all the 

trade partners [34]. 

 

Anti-dumping and countervailing duties –Similarities and 

differences  
While discussing the SCM agreement, one should distinguish 

clearly between Antidumping Duties (AD) and Countervailing 

Duties (CVD). Sometimes AD and CVD are referred to at the 

same time. This is because they share a number of similarities 

and also many countries handle the two under a single law, 

apply a similar process to deal with them and give a single 

authority responsibility for investigations. However, these are 

two different trade defence mechanisms available to WTO 

members and are addressed by two different WTO 

Agreements [35]. Dumping, in reference to international trade, 

is the export by a country or company of a product at a price 

that is lower in the foreign market than the price charged in 

the domestic market. As dumping usually involves substantial 

export volumes of the product, it often has the effect of 

endangering the financial viability of manufacturers or 

producers of the product in the importing nation.  

If a company exports a product at a price lower than the price 

it normally charges in its own home market, it is said to be 

"dumping" the product. It is therefore a situation of 

international price discrimination [36]. The Agreement on 

Implementation of Article VI of GATT 1994, commonly 

known as the Anti-Dumping Agreement (ADA), provides 

elaboration on the basic principles set forth in Article VI of 

GATT, to govern the investigation, determination, and 

application, of anti-dumping duties. The WTO Agreement on 

Subsidies and Countervailing Measures (SCM) on the other 

hand disciplines the use of subsidies, and it regulates the 

actions countries can take to counter the effects of subsidies. 

The fundamental difference between the two is while dumping 

is an action by a company, for subsidies, it is the government 

that acts either by granting subsidies directly or by requiring 

companies to subsidize certain customers [37].  

Another important feature of AD and SCM is that the GATT 

agreements allow that the injured domestic industry is 

permitted to file for relief under the anti-dumping as well as 

countervailing duties. However, simultaneous imposition of 

both countervailing and antidumping duties to compensate for 

the same situation of dumping or export subsidization is not 

allowed. Article VI.5 of GATT clearly specifies that no 

product of the territory of any contracting party imported into 

the territory of any other contracting party shall be subject to 

both anti-dumping and countervailing duties to compensate 

for the same situation of dumping or export subsidization [38].  

Article 16 Agreement on Implementation of Article VI of the 

General Agreement on Tariffs and Trade 1994, and Article 24 

on Agreement on Subsidies and Countervailing measures and 

Article 13 on Agreement on Safeguards provides for the 

formation of respective committees under each of the 

agreements. 1. Committee on Anti-Dumping Practises under 

Article 16 Agreement on Implementation of Article VI of the 

General Agreement on Tariffs and Trade 1994. Committee 

shall be comprised of representative from each of the member 

Countries. The WTO Secretariat shall act as the secretariat of 

the committee [39]. The committee shall elect its own 

Chairman and shall meet not less than twice a year or as 

envisaged by the agreement at the request of any member [40]. 

The committee shall have the power to set up such subsidiary 

bodies as appropriate for its functioning. Committee and 

subsidiary body under it may seek information from any 

source it may deem appropriate but it shall inform the member 

country from whose jurisdiction the information is collected. 

Member shall report without delay all preliminary and final 

dumping action taken to the committee [41].  

Subsidies can play an important role for countries which are 

developing and also for transformation of centrally-planned 

economies to become market economies. Considering this, 

WTO has laid down the time table for the manner of their 

continuance or elimination. In this regard, WTO provides 

exemption from disciplines on prohibited export subsidies to 

least-developed countries and to developing countries with 

less than $1,000 per capita GNP. As regards, developing 

nations having higher per capita, they were given time until 

2003 to get rid of their export subsidies and until 2000 for 

eliminating import-substitution subsidies (i.e. subsidies 

designed to help domestic production and avoid importing). 

However, least-developed countries were given time until 

2003 for seeking elimination of import-substitution subsidies. 

The reduction in import subsidization and export subsidies is 

subject to provisions of Articles 27.5 and Article 27.6 of the 

ASCM regarding export competitiveness. Under ASCM, 

countries are generally prohibited from granting export 

subsidies. However, there are certain exceptions to this 

general prohibition. Under Article 27.2 of the ASCM, the 

prohibition shall not apply to certain countries included in 

Annex VII of the Agreement. These countries are permitted to 

provide export subsidies. As India is one of the countries 

included in Annex VII, it can provide export subsidies. The 

flexibility to an Annex VII country for providing export 

subsidies on a product is contingent on the country concerned 

not having reached export competitiveness in that product. In 

case export competitiveness in a product has been reached, 

Article 27.5 of the ASCM requires that the export subsidies on 

it be phased out over a period of eight years [42].  

After the phase-out period, the country concerned would be 

prohibited from granting export subsidies on the product 

concerned. However, the flexibility to grant export subsidies 

on other products, which have not reached export 

competitiveness, would not be affected by some other product 

having reached export competitiveness [43]. Article XIX of 

GATT, 1994 and so also GATT, 1947, lays down the 

provisions with respect to safeguards [44]. WTO allows a 

member nation to restrict imports of a particular product when 

the domestic industry is injured or threatened with injury to be 
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caused by the surge in imports of any product into its country. 

However, to justify any action (referred to as ‘safeguard’), by 

the member nation against such surge in imports, the injury 

would need to be serious. In order to seek implementation of 

Article XIX and to provide the manner and use of safeguard 

measures, member nations at WTO have entered into an 

agreement called the Agreement on Safeguards. However, the 

WTO discourages its member nations from entering into 

bilateral negotiations outside the auspices of GATT either by 

adopting to restrain exports ‘voluntarily’ or by agreeing to 

other means such as sharing of markets, etc. The WTO 

agreement sets out the criteria for assessing whether “serious 

injury” was caused or threatened to be caused and the factors 

which must have been considered in determining the impact of 

imports on the domestic industry [45]. The surge in imports 

may be considered to be either real increase in imports i.e. 

absolute increase in value or volume or it may be a relative 

increase in imports i.e. say an increase in the share of imports 

in a market which is shrinking. WTO provides that any 

safeguard measure when imposed should be applied only to 

the extent necessary, so as to prevent or give remedy to the 

serious injury which has been caused or is threatening to 

cause. Further, when quantitative restrictions (quotas) are 

imposed, the measure should be such as which would not 

normally reduce the quantities of imports below the annual 

average for the last three representative years, unless clear 

justification is given that a different level is necessary to 

prevent or remedy serious injury [46]. The WTO agreement sets 

out the requirements for conducting safeguard investigations 

by national authorities. In this regard, it emphasizes the 

national authorities to be transparent and to follow established 

rules and practices, avoiding thereby, any arbitrary methods in 

safeguarding the interest of domestic industry. Further, the 

authorities conducting investigations have to announce 

publicly when hearings are to take place and provide other 

appropriate means for interested parties to present evidence 
[47].  

 

Conclusion  

The WTO legal system does a good job in ensuring that 

unanticipated subsidy programs do not frustrate the reasonable 

expectations associated with negotiated trade commitments. It 

also embodies a sensible prohibition on export subsidies in 

goods markets outside of agriculture, a prohibition that might 

usefully be extended to agriculture and services sectors in the 

years to come. The system is far less successful in addressing 

domestic subsidies. Its criteria for determining which 

government programs are actionable or countervailable are 

highly imperfect from an economic standpoint, and the 

challenges associated with efforts to a better job are vast. It is 

by no means clear that general principles to sort unacceptable 

from acceptable domestic subsidy programs can be devised 

and administered successfully. A better strategy in the end 

may be to embrace the approach of the Agriculture 

Agreement, which treats domestic subsidies as a topic of 

negotiation and allows nations to agree to reduce them 

product-by-product. 
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