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Abstract 

The article critically analyses the evolution of a sophisticated reservation regime within the scope of international human rights 

corpus. The ignorance of the unique character of human rights treaty is viewed to have devastating consequences in the state 

practice. Moreover, the paper seeks to determine the effectiveness of the severability of reservations in the human rights treaties. 

It further seeks to resolves the quest of state sovereignty and the need to protect the integrity of human rights treaty through the 

severability doctrine. 
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Introduction 

This article aims to carve out the present underdeveloped treaty 

reservation regime with respect to the human rights law. Part I 

highlights the introduction of reservation in treaty law and the 

need to scrutinize and distinguish declarations from 

reservations to protect the integrity of the treaty. Further, Part 

II focuses on the gradual dilution of traditional ascertainment 

of invalidity of reservations through oppositions of the states in 

the framework of human rights treaties. Part III identifies the 

nature of human rights treaties as distinct from the multilateral 

treaties leading to the inadequacy of customary international 

law laid down by VCLT to ensure integrity of the human rights 

treaties. Part IV throws light on the emergence of the doctrine 

of severability in General Comments 24 by HRC triggered 

from frustration of the grave violations of ICCPR due to 

sweeping reservations. Part V discusses the circumstances 

where severability conflicts with the state consent through the 

test of essentiality of reservations. Lastly, in Para VI, the lack 

of effectiveness and irregular usage of the tool of severability 

in the present scenario by the treaty bodies is discussed, 

indicating the severability controversy to be a mere intellectual 

exercise. 

 

Constructing the parameters of acceptability of reservation 

Treaties are written agreements entered by the states through a 

unilateral statement of interpretative declaration clarifying its 

interpretation and scope of the treaty. However, when the state 

parties exclude the binding application of certain provisions of 

the treaties according to their diverse cultural, socio-economic 

state interests and political issues, they are termed as 

reservation [1]. Though reservations play an instrumental role in 

allowing numerous states to participate, it also poses a risk of 

the states jeopardizing the object of the treaty [2]. Therefore, it 

is imperative to distinguish between mere interpretative 

declarations from reservations effecting the implementation of 

treaties. This distinction can be achieved by interpreting the 

declarations beyond its form and title to determine the 

substance and intention of the state, as directed in the Belilos [3] 

case. The declaration couched in terms of a reservation to deny 

free access to the court was in contravention with Article 64 of 

the treaty and its vague or generic terminology [4] was held to 

subvert the object and purpose of the treaty [5]. Similarly, 

reservations made by the states that intentionally or 

unintentionally discriminate a section of group of the state 

violate the state’s obligations to fulfil, protect and respect the 

human rights of its citizens. Such reservations creating 

differential treatment between individuals create serious doubts 

about the extent of commitment of the state to the treaty as 

seen in the Kennedy case [6]. Based on these parameters there 

have been objections on these reservations, but how effective is 

the opposition of the other contracting states over time in the 

human rights regime is the question? 

 

Effectiveness of the opposition of the states in human rights 

framework 

Traditionally, the doctrine of opposability originated, that 

allowed the contracting states to object against the validity of 

the reservations by the reserving parties without the 

determination of the extent of its congruity with the object and 

purpose of the treaty. This practice was further recognized in 

the context of human rights treaties in the General Comment 24 

that encouraged states to participate and object to the 

reservations by other contracting states. However, this scheme 

of objections by other states seems to be redundant in case of 

human rights treaties. The human rights instruments, unlike the 

general multilateral treaties doesn’t determine one state 

contractual obligation on the other state (reciprocal), but 

creates an objective regime to protect human rights. There also 

seemed a lack of authority [7] in the other states to determine 

the validity of the reservation since it can lead to some 

erroneous reservations going unchallenged as seen in the case 

of reservation by Libya in CEDAW [8]. However, these 

oppositions do impose political pressure on the reserving state 

with no legally binding effects. The extent to which the state 

surrenders to this pressure is very subjective if observed in the 

light of Mutua’s [9] differentiation of good and bad state. There 

are good states that submit to these objections and alter their 

reservations at the cost of its sovereignty to protect the human 

rights of its citizens. Conversely, there are states that can be 

categorized as ‘bad’ states such as North Korea that don’t 

submit to the political pressure and societal criticisms on the 

generic sweeping reservations, indulging in extensive human 

rights violations. Though, the opposition by the states is 

redundant with respect to the human rights treaties, yet it does 
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provide a guidance to the compatibility of the reservation to the 

treaty [10]. This issue of the unique nature of human rights 

instruments emerged while analyzing the inadequacy of Vienna 

Convention of Law of Treaties (VCLT) with respect to human 

rights. 

 

The deficiencies of vclt in enabling the human rights regime 

The Vienna Convention can be identified to be the genesis of a 

modern regime of governing reservations in the framework of 

treaties, codifying the ICJ advisory opinion on Prevention of 

Genocide Convention [11]. In the ICJ advisory opinion, the 

universal and non-reciprocal nature of human rights treaties 

was identified however, but did not engage with this distinction 

extensively [12]. It saw the traditional rule of acceptability of all 

state to protect the integrity of the treaty as unworkable. It 

reiterated the right for the states to object to reservations that 

will determine the impermissibility of the reserving state in the 

treaty only with respect to the objecting state as subsequently 

stated in Article 20(4) VCLT. Further, it also laid the condition 

of permissibility of the reservation, to not be in contravention 

with the object and purpose of the treaty, which was further 

codified in Article 19(c) VCLT. However, the ICJ opinion as 

well as VCLT lacked in analyzing the scope of the so called 

‘object and purpose’ of the treaty, the monitoring body that 

would determine the permissibility of the reservation and the 

legal consequences of the impermissibility of a reservation. 

VCLT initiates fragmentation of the treaties that is incongruent 

with human rights treaties being a ‘web of interstate exchanges 

of mutual obligations’ [13]. It undermines the presence of other 

monitoring bodies except the state such as the courts and 

human rights bodies in assessing the permissibility of the 

reservation with respect to the object and purpose of the treaty. 

This ineffectiveness of the texts and conventions to avoid the 

subversion of the purposes of the human rights treaties through 

state reservations such in the case of ICCPR [14], led to the 

issuance of the General Comments 24 by the Human Rights 

Committee (HRC). 

 

Evolution of reservation law in the human rights regime: 

general comment 24 

The void created by VCLT in the context of human rights, was 

filled by the construction of the General Comments 24 [15] by 

HRC. It granted the HRC the competence to determine the 

validity of the reservation with respect to the object and 

purpose of the treaty [16]. Though it encourages states to object, 

no objection (tacit consent) from the states did not relieve the 

Commission determining the validity of the reservation [17]. 

The Comment not only created the test of congruence of 

reservation with the object and purpose of the treaty a 

‘necessary’ precondition, it also barred imposition of any 

reservations by the states on the provisions representing 

customary international laws or non derogable rights that are 

essential to state obligations such as equality [18]. It further 

denied any reservations through the vehicle of Optional 

protocol that imposes the obligatory rights of the States to be 

tested by the committee in the case of Kennedy v. Tobago. [19] 

Subsequently, it identified the ‘normal’ effect of invalidity of a 

reservation through a very controversial doctrine of 

severability which was inspired by the precedents of the 

European Court [20]. By virtue of this doctrine, invalid 

reservation are severed from the declaration of the state and the 

reserving states membership is recognized without the benefits 

of reservation. This doctrine was previously used in the Belilos 

case where the ECHR introduced the “Strasbourg approach” 

providing the Committee itself the competence to determine 

the impermissibility of the reservation and sever the same from 

the declaration of the state [21]. The validation of severability by 

the HRC was severely criticized by US, the UK and France [22] 

contending it to be in contravention with the customary 

international law of treaties i.e. VCLT and hampering the 

positivist idea of state sovereignty. 

 

When does severability threaten the state sovereignty? 

The bedrock of treaty law i.e. state consent derived from the 

general maxim of ‘pacta sun servanda’ [23] seems to undercut 

the appeal of severability as identified by Roberto Baratta [24]. 

It makes a problematic assumption of the ratification by the 

state to the treaty irrespective of the acceptability of the 

reservation it claims. It is contended that severability cannot 

undermine overarching general law of treaties i.e. VCLT based 

on state consent for the mere protection of the integrity of 

human rights treaties. The degree of violation of state consent 

can be derived from the test of ‘essentiality’ of reservation to 

the consent of the state to the treaty [25]. The argument of 

essentiality was argued by US that were against the object and 

purpose of ICCPR but were integral for US’ consent to the 

treaty [26]. Though severability attempts to weed out the 

inessential reservations of the treaty [27], the state consent is 

seemed to be vitiated only in cases where the reservations 

made are essential to the state consent to treaties [28, 29]. There 

seems to be an inherent contradiction in the application of 

severability as its harsh consequences can increase states’ 

resistance to human rights treaties that will nullify the essential 

aim to increase participation of states in such treaties for 

greater protection of human rights [30]. The only plausible 

solution to this conundrum is the recognition of the ‘new 

sovereignty’ that is distinct from the traditional sovereignty 

consisting of mere freedom of states to act independently [31]. It 

has evolved to being a member of a strong international regime 

by maintaining high standards of economic, socio-cultural 

wellbeing that will be derived from ratifying to human rights 

treaties [32] as it is evident in the membership regime of 

European Union [33]. Thus, to be present in the interdependent 

international regime, it is beneficial to ratify more human rights 

treaties to enhance the state sovereignty more than it will 

violate state consent due to severability. The question is how 

effective is severability in protecting the human rights of 

individuals to make this doctrine merge with the new idea of 

sovereignty? 

 

The deaf dialogue of severability controversy 

While severability may be considered as an instrumental tool 

for eliminating incompatible reservations, it is not yet viewed 

as an emerging customary international norm [34]. The impact 

of the its evolution can to be questioned on two grounds. 

Firstly, the lack of authority of the treaty bodies to bind the 

states to enforce the protection of human rights according to 

their treaty [35]. As states have emerged from positive law, they 

have been masters of their own will whether to consent to a 

treaty and abide by it or not. The void lies in the lack of 

authority of the treaty bodies to ensure enforceability of these 

protections in the respective states. Secondly, it is the 

ineffectiveness of HRC to sever all the present recognized 

sweeping reservations such as in the case of US reservations to 
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ICCPR [36] or Malaysia’s reservation to CEDAW [37]. Though 

these reservations have been identified as sweeping and 

inconsistent with the purpose of the treaty, they haven’t been 

severed till date.  

 

Conclusion 

There is a visible evolution from mere opposition by the states 

to codification of a mechanized framework on reservation on 

treaties. However, this evolution seemed redundant in the 

context of human right treaties due to their universal and non-

reciprocal nature. The General Comments 24 identified VCLT 

to endanger the integrity and universality of the human rights 

treaties due to its flexible and liberal guideline for the use of 

reservation. Further, inspired by the Belilos case, the 

introduction of severability doctrine by HRC, to maintain the 

integrity of the human rights treaties was also subject to 

immense criticism. The severability controversy highlighted 

the ongoing quest between the claims of the state for the 

privileges provided by VCLT to preserve state sovereignty as 

against the aim of protection of integrity of human rights as per 

the General Comment 24. Moreover, the lack of authority of 

the human rights treaty bodies to inspect the state practice of 

protection of human rights and the failure of the monitoring 

bodies to sever several sweeping reservations by states seems 

to highlight the severability debate as a ‘deaf dialogue’. This 

severability controversy can be resolved only when the states 

identifies with the idea of new sovereignty that is dependent on 

protection of human rights and interdependent international 

relations. There is ambiguity in the reservation regime due to 

the irregular application of severability as well as opposability 

doctrine for determining the validity of the reservation. The 

need of the hour as Baratta recognises is to develop of a 

structured and a cooperative mechanism of reservation to 

human rights treaties that can be imbibed in the domestic laws 

of the state along with strengthening the binding authority of 

the treaty bodies over states to ensure protection of integrity of 

the treaty [38]. 
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