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Abstract

The present article deals with the buyer’s right to avoid the contract in case of non-conformity of the goods in the United Nations
Convention on Contracts for the International Sales of Goods (CISG). In order to avoid a contract due to non-conformity of the
goods a fundamental breach is required. Hence, the article firstly analyses the requirement of fundamental breach of contract
defined in article 25 CISG. Secondly, we try to examine the circumstances which permit the buyer to avoid the contract under
article 49(1)(A) CISG with referring to the numerous decisions of courts and arbitral panels. Thirdly, the article focuses on the
seller’s right to cure after the date of delivery and it further examines the interaction between the seller’s right to cure and the
buyer’s right to avoid the contract. Finally, it addresses the declaration and the effects of avoidance within the Convention.
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1. Introduction

In many international sale of goods disputes the main question
is whether the goods delivered conform to the contract. The
issue of non-conforming goods has always played a central role
in both national and international sales transactions. Indeed, the
will to receive a specific product (in return for a given price) is
the main reason for the buyer to conclude a sale contract. Due
to the importance of the correspondence between the
characteristics described in the contract and the final delivered
goods, The United Nations Convention on Contracts for the
International Sale of Goods 1980 (CISG)! in its provisions
(especially in its article 35) determine when goods are deemed
to be in conformity to the contract.?

However, in sales transactions, a party may prefer to avoid the
contract where things go wrong. Avoidance in case of non-
conforming goods is a remedy for breach of contract which is
available when the buyer can no longer be expected to continue
the contract. The buyer’s right to avoid the contract is governed
by article 49 CISG which has been considered one of the most
important provisions of the CISG as it has resulted in many
cases. However, in order to avoid the contract, the non-
conformity of the goods must amount to a fundamental breach.
The term “fundamental breach” which gives rise to avoidance
of contract, is a unique principle or as some authors stated, a
“milestone concept”.® The issue of the ability to avoid the
contract in the case of a fundamental breach has received much

! United Nations Convention on Contracts for the International Sale of
Goods, April 11, 1980, S. Treaty Doc. No. 98-9 (1983), 19 I.L.M. 688-99
(1980) [hereinafter CISG or the Convention], available at:
https://www.uncitral.org/pdf/english/texts/sales/cisg/V1056997-CISG-e-
book.pdf. The CISG has received worldwide acceptance, and nowadays (As
of December 29, 2015) has been ratified by 84 countries. For the latest
number, see online at:
http://www.cisg.law.pace.edu/cisg/countries/cntries.html (last visited on July
10, 2016).

2 Villy de luca, “The Conformity of the Goods to the Contract in International
Sales” 27 Pace Intl L. Rev. 6 (2015), available at:
http://ssrn.com/abstract=2393283 (Visited on July 10, 2016).

3 Leonardo Graffi, “Case Law on the concept of fundamental breach in the
Vienna Sales Convention” 3 1BLJ 341 (2003).

attention over the years both from CISG scholars and through
reported decisions. In this regard therefore, this article explores
the provisions within the CISG dealing with the buyer’s right
of avoidance of the contract in case of non-conformity. It
examines article 25 CISG dealing with fundamental breach that
provides the tests for a breach of contract, because certain
remedies are only available in cases of a fundamental breach.
Additionally, the article analyses the meaning of avoidance in
the context of defective performance, provided for in article 49
CISG which includes fundamental breach. Hence, readers
should obtain guidance and assistance in order to determine
whether there was a fundamental breach in cases of delivery of
non-conforming goods.

2. Fundamental Breach of Contract

Avoidance of the contract should only be granted to the buyer
as a last resort which is available when the buyer can no longer
be expected to conform to the contract. However, the buyer can
declare the contract avoided only when breaches are
sufficiently serious.* One court held that the phrase
fundamental breach must be interpreted respectively, and in
case of doubt, fundamental breach should not be accepted.®

In order to avoid a contract a fundamental breach of contract is
required. The concept of fundamental breach is defined by
article 25 CISG that states a breach is fundamental if it
substantially deprives the party of what it was entitled to expect
under the contract. The definition intends to separate a non-
fundamental and a fundamental breach of contract. The
distinction is of vital importance for the system of remedies,
because it can determine the life or death of the contract. For

4 Ulrich Schroeter, “Article 25” in Ingeborg Schwenzer (ed), Commentary on
the UN Convention on the International Sale of Goods (CISG) 400 (Oxford
University Press,3" ed., 2010).

5 Schweizerisches Bundesgericht, No. 4A_68/2009, Switzerland, May18,
2009, available at: http:// www.unilex.info/case.cfm?id=1460.

6 CISG, Art. 25: “a breach of contract committed by one of the parties is
fundamental if it results in such detriment to the other party as substantially
to deprive him of what he is entitled to expect under the contract, unless the
party in breach did not foresee and a reasonable person of the same kind in
the same circumstances would not have foreseen such a result.”
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example, damages, reduction of price and repair the goods do
not require a fundamental breach while avoidance of contract
and delivery of substitute goods may only be requested in case
of a fundamental breach.

The concept of fundamental breach has been examined in a
number of cases. For instance, a German buyer ordered 120
pairs of shoes from an lItalian seller through a commercial
agent, in accordance with the seller’s standard form. The
contract contained a clause granting the buyer the exclusive
right to distribute the shoes within a specific district. After
selling twenty pairs of shoes, the buyer discovered that the
seller had sold the same type of shoes to another German
company in another district, who distributed the shoes at a
lower price. The buyer sent the remaining 100 pairs of shoes
back to the seller cancelling its order and promising payment
for the 20 shoes. The seller claimed payment of the full price.
The German court held that the buyer had not validly avoided
the contract in accordance with article 49(1)(a) CISG as it
failed to give express notice of avoidance. The court further
held that there was no fundamental breach according to article
25 CISG since the seller could not have known where the
second buyer’s branches were located and that, in the judgment
of the court, the seller could not reasonably have foreseen this
circumstance.’

In another case, the court also addressed non-conformity of
goods as a basis for establishing fundamental breach. In this
case, a German buyer and an Italian seller concluded a contract
for the sale of a stock of women’s shoes in 1991. The buyer did
not pay part of the price alleging that the seller had not
delivered the goods within the agreed time and that the goods
did not conform to the contract. The seller claimed payment of
the balance of the price. The court stated that the non-
conformity entitles the buyer to declare the contract avoided
only when it amounts to a fundamental breach of the contract.
Because the buyer had not proved that the shoes could not be
reasonably used for their original purpose due to their defects,
the non-conformity of the goods under the contract did not
amount to a fundamental breach.?

2.1 Element of Fundamental Breach

Fundamental breach of contract is defined by article 25 CISG.
The existence of a fundamental breach enables the aggrieved
party, provided certain other conditions are fulfilled, to avoid
the contract. The first part of article 25 characterizes
fundamental breach as the detriment caused by one party to the
other party, which substantially deprives him of what he is
entitled to expect under the contract. The second part of article
25 is conditional, and allows the breaching party to prevent the
avoidance if he proves that he did not foresee and a reasonable
person of the same kind in the same circumstances would not
have foreseen such a result. Thus the provision is comprised by
two main components that will be discussed in turn:
detriment/expectation component relating to the aggrieved
party and foreseeability component concerning the breaching
party. However, the provision does not mention the correct
time at which the consequences of the breach must have been

” Landgericht Frankfurt am Main, No. 3/11 O 3/91, Germany, September 16,
1991, available at: http://www.unilex.info/case.cfm?id=3.

8 Oberlandesgericht Frankfurt am Main, No. 5 U 15/93, Germany, January
18, 1994 available at: http://www.unilex.info/case.cfm?id=40

foreseeable. It has been expressly stated that however, the time
of the conclusion of contract is the relevant time.®

2.1.1 Detriment/Expectation Component

In order for a breach to be “fundamental”, it must cause
a “detriment” that substantially deprives the aggrieved party of
its reasonable expectations.’® What then is detriment? What is
substantial deprivation? And what are the contractual
expectations of the non-breaching party?

2.1.1.1 The Detriment as a Precondition for Fundamental
Breach

The CISG, does not define the term “detriment”. Nor does it
give any example of detriment that rises to the level of a
fundamental breach. However, the concept of “detriment”
comprises not only actual and future monetary loss, but also
any other kind of (actual and future) negative consequences of
any possible breach of contract.!® The buyer may be
substantially deprived of what he was entitled to expect under
the contract by a breach although actual damage was not
suffered. Suppose, for instance, where a contract concluded to
deliver goods in a fixed date and where it was made clear that
time was of the essence. In that case, the buyer by any delay,
will be substantially deprived of what he was entitled to expect
under the contract.*?

Detriment must be in existence at the time of the avoidance of
the contract. However, it occurs in many instances when the
breach of contract continues. Hence, in order to determine
when the detriment has become so great that may cause
fundamental breach, article 25 CISG turns on the degree of the
detriment, namely, substantial deprivation that will be
discussed below.

2.1.1.2 Substantial Deprivation

According to article 25 CISG, to constitute a fundamental
breach, the non-breaching party must suffer a detriment which
must be such as substantially to deprive him of what he is
entitled to expect under the contract.!®* The wording
“substantially to deprive” qualifies the detriment within article
25. But how the “substantiality of the deprivation” is judged?
For the breach to be fundamental, the detriment must be
substantial. In this regard, the major emphasis is clearly laid
upon the contractual interests of the aggrieved party: “of what
he is entitled to expect under the contract.”** For example, it
has been held that a fundamental breach by the party in breach
is established under article 25 CISG if that party “fails to
receive the essence of what could have been expected
according to the contract.”*®

® CLOUT case No. 275 [Oberlandesgericht Dusseldorf, Germany, April, 24
1997].

0 Michael Will, “Article 25” in Cesare Massimo Bianca and Michael
Joachim Bonell (eds.), Commentary on the International Sales Law 210
(Giuffre, Milan, 1987).

1 Franco Ferrari, “Fundamental Breach of Contract under the UN Sales
Convention 25 Years of Article 25 CISG” 25 Journal of Law and Commerce
495 (2006).

12 peter Huber and Alastair Mullis, The CISG: A New Textbook for Students
and Practitioners 215 (Sellier European Law Publishers, 2007).

13 CISG, Art. 25.

4 Ibid.

5 District Court Saarbriicken, No. 8 O 49/02, Germany, July 2, 2002,
available at: http://cisgw3.law. pace.edu/cases/020702g1.html.
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In sum, a “detriment” within article 25 can lead to fundamental
breach only if a party fails to receive the essence of what he
was entitled to expect according to the contract.!® Thus, the
focus is on the judgment of the “contractual expectation” for
that purpose which will be discussed below.

2.1.1.3 Contractual Expectations

The aggrieved party’s expectations are qualified by such
phrases as “what he is entitled to expect under the contract” in
Article 25 CISG. Under the general principle of freedom of
contract parties are undoubtedly free to determine when and
under which circumstances a breach of the contractual
expectation is fundamental.}” This is supported by judicial
authority which declares that the buyer should make use of the
opportunity to expressly state in the contract which obligations
it considers essential.'® However, the question arising here is:
whether the language of the contract is the only source in
defining the contractual expectations of the aggrieved party? It
has been stated that the wording “under the contract” refers to
all the terms of the contract whether express or implied. In
other words, it is not only the express contractual terms that
determine the particular expectations, other sources can be
discerned from additional provisions of the CISG, usages, or
established practices and negotiations.®

It is important to note that according to article 25 the
expectation test is objective rather than subjective. Because it
does not really matter what the aggrieved party actually
expected, but what he was entitled (reasonably) to expect, i.e.
what a reasonable third party would have expected under the
circumstances.?® However, the expectation test is limited by
foreseeable deprivation which makes clear that where the
damaged party is deprived of a benefit which the breaching
party could not foresee and could not reasonably be expected to
foresee, the breach is not fundamental. This understanding is
further supported by the foreseeability test, which will be
discussed below.

2.1.2 Foreseeability Component

The second part of article 25 is its foreseeability component.
Even if the breach of contract has substantially deprived the
aggrieved party of what he was entitled to expect under the
contract, as discussed above, the breach will not be
fundamental if that result was not foreseeable. Therefore, in
order to prevent the other party from avoiding the contract, the
breaching party has to show that it did not foresee the
detrimental consequences, nor would a reasonable person of
the same kind and in the same conditions have foreseen these
consequences.? Since it is improbable that the breaching party
would admit to foreseeing the detriment in question, the

16 See supra note 12 at 340.

17 See discussion at chapter 4.1; Ingeborg Schwenzer, “The Danger of
Domestic Pre-Conceived Views with Respect to the Uniform Interpretation
of the CISG: The Question of Avoidance in the Case of Non-Conforming
Goods and Documents” 36 VUWLR 795-801 (2005).

18 Bundesgerichtshof, No. VIII ZR 51/95, Germany, April 3, 1996, available
at: http://www.unilex.info/case.cfm?id=182.

1% See CISG, Art. 30: “The seller must deliver the goods, hand over any
documents relating to them and transfer the property in the goods, as required
by the contract and this Convention”.

2 Supra note 12 at 215.

21 Supra note 10 at 206.

standard of the “reasonable person” was introduced.?? Thus, the
foreseeability test is both subjective and objective in that it
depends not only upon whether the breaching party actually
foresaw the result, but also on whether a reasonable person of
the same kind in the same condition would have foreseen it. It
is asserted that since in international sales transactions parties
are presumed to be merchants,?®a “reasonable person” is
considered to be a reasonable merchant. The phrase “of the
same kind” refers to a merchant in the same trade, doing the
same operations or functions as the breaching party.?* The
requirement that the reasonable merchant be “in the same
circumstances” refers to both regional and world-wide market
conditions.®

In my view, if the buyer actually was deprived of his
expectations under the contract, there will automatically be a
“detriment” and it will be very hard for the seller to show that
this result could not have been foreseen by a reasonable person
of the same kind in the same circumstances. Therefore, the
practical relevance of the foreseeability requirement in article
25 CISG will be limited.

3. Avoidance for Non-Conformity of Goods under Article
49(1)(A) CISG

Under article 49(1)(a) CISG avoidance is possible “if the
failure by the seller to perform any of his obligations under the
contract or this convention amounts to a fundamental breach of
contract.”® However, as already mentioned the notion of
avoidance for fundamental breach must be understood in
conjunction with article 25 CISG. In case of delivery of non-
conforming goods by the seller (where amounts to a
fundamental breach), the ability for a buyer to avoid the
contract is an important feature of the CISG. It is asserted that
the delivery of non-conforming goods is the most difficult area
within the fundamental breach doctrine,?” and one of the most
recurrent topics in CISG litigation.?

4. Seller’s Right to Cure after the Date of Delivery
Article 48 CISG deals with the seller’s right to cure a breach
after the delivery date.?® It specifies that the right to cure may

22 Alexander Lorenz, “Fundamental Breach under the CISG”, available at:
http://www.cisg.law.pace. edu/cisg/biblio/lorenz.html#fn Cesare 31 (Visited
on July 11, 2015).

2 Supra note 10 at 218.

2+ Cesare Massimo Bianca and Michael Jochin Bonell, Commentary on the
International Sales Law: The 1980 Vienna Sales Convention 219 (Giuffre,
Milan, 1987). It has been argued that the reasonable merchant’s business
practices, socio-economic background, religion, and language should also be
considered.

% |bid.

% CISG, Art. 49(1)(a).

2 Supra note 12 at 227.

28 Supra note 3 at 341.

2 CISG, Art. 48: (1) Subject to article 49, the seller may, even after the date
for delivery, remedy at his own expense any failure to perform his
obligations, if he can do so without unreasonable delay and without causing
the buyer unreasonable inconvenience or uncertainty of reimbursement by the
seller of expenses advanced by the buyer. However, the buyer retains any
right to claim damages as provided for in this Convention. (2) If the seller
requests the buyer to make known whether he will accept performance and
the buyer does not comply with the request within a reasonable time, the
seller may perform within the time indicated in his request. The buyer may
not, during that period of time, resort to any remedy which is inconsistent
with performance by the seller. (3) A notice by the seller that he will perform
within a specified period of time is assumed to include a request, under the
preceding paragraph, that the buyer make known his decision. (4) A request
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arise in two situation, the first is the application of the
requirements of article 48(1), and the second is an implied
agreement between the parties under article 48(2). These
requirements along with the interaction between the seller’s
right to cure and the buyer’s right to avoid the contract will be
discussed below.

4.1 Right to Cure under Article 48(1) CISG

According to article 48(1) CISG, under certain circumstances,
the seller has a right to remedy at his own expense “any
failure” to perform his obligations.®® However, practically the
delivery of non-conforming goods will be its main field of
application.3 The seller’s right to cure depends on two
conditions: that the contract has not rightfully avoided by the
buyer and that he will not suffer unreasonable inconvenience.
Unreasonable inconvenience concept cannot be specified in
general terms. It varies from case to case depending on the
circumstances.* It is stated that it refers to the disturbances that
cure would bring to the buyer’s business. The seller must be
able to effect cure without unreasonable delay.®® There are
three kinds of delay caused by curing: a delay which amounts
to a fundamental breach of contract and is governed by article
49(1)(a) CISG; a delay which does not constitute a
fundamental breach but still appears unreasonable; and finally
a delay which is not unreasonable. The seller’s right to cure is
only possible in the last kind of delay.3*

According to the second sentence of article 48(1), the buyer’s
right to claim damage under the Convention is retained even if,
the seller performs its obligations by his cure. In this regard,
however, two points must be considered. First, the provision
states that cure does not exclude a claim for damages if such a
claim exists.®® Secondly, the provision only refers to those
damages which result from the original breach and which
cannot be removed by the cure.® The buyer, for example, may
claim damages for any loss of profit occurs due to delivery of a
machine one week after the agreed time, because he could not
use the machine during that period. The same would be true
where the defective machine delivers in time but the repair of
which took the seller one week. However, if all conditions are
fulfilled, the exercise of the seller’s right to cure depends on
the nature of the goods and on the type of its failure to perform.
Usually he will cure by substituting conforming goods for
defective goods or by repairing or replacing a defective
component part.

4.2 Right to Cure under Article 48(2) CISG

Under article 48(2) and (3) CISG, the seller must indicate to
the buyer that he is willing to perform within a certain period
and request him to make known whether he will accept the
cure or whether he is likely to reject it.3” According to article
48(3) a notice by the seller that he will perform within a

or notice by the seller under paragraph (2) or (3) of this article is not effective
unless received by the buyer.

% CISG, Art. 48(1).

31 Supra note 12 at 218.

% |bid.

33 Unreasonableness depends on the circumstances of each case, including the
nature of the goods and their intended use.

34 Supra note 10 at 252.

3 The buyer will only be able to claim damages, if the general requirements
for such a claim (Art. 45(1) lit. (b), Art. 74 et seq. CISG) are met.

% Supra note 12 at 220.

71d. at 221.

specified period of time is assumed to include such a request. It
is noteworthy however that, under article 48(4) CISG, the
seller’s request or notice is effective only if received by the
buyer. This is one of the exceptions to the dispatch principle as
laid down in article 27 CISG stating the duty of a party is
discharged through dispatching a notice “by means appropriate
in the circumstances™®®; according to this rule the risks of error,
delay or lose in transmission of a request or notice fall on the
addressee. However, if the aggrieved buyer dispatches his
objection to the seller’s proposed cure by appropriate means of
communication and the message does not arrive or is delayed
or contains errors in transmission, the buyer’s right to rely on
the communication is authorized by article 27. In sum, the
exception to the general “dispatch” rule under article 27 CISG
applies only to the seller’s request (the party who is in breach
of contract).%

According to article 48(2) CISG, upon the seller’s request if
the buyer does not reply to that within a reasonable time, the
seller will have a right to cure irrespective of whether the
requirements of article 48(1) CISG.*° Moreover, the buyer may
not exercise any remedies inconsistent with performance by the
seller during the period of time to cure the defect.*
Inconsistent remedies, as in article 46(1) CISG, are avoidance
and price reduction.*? If, however, the buyer rejects the seller’s
request within a reasonable time, article 48(2) will have no
effect on the existence of a right to cure.

4.3 Interaction between Right to Cure and Avoidance

Article 48(1) CISG stipulates that the seller’s right to cure is
expressly subjected to article 49 which provides the buyer’s
right to avoid the contract. Consequently, a controversial
question here arises regarding the interaction between right to
cure and avoidance; which right shall prevail, the seller’s right
to cure or the buyer’s right to avoid? There are diverging
interpretations concerning the relationship between the seller’s
right to cure and the buyer’s right of avoidance. Most courts
have held that a lack of conformity will not amount to a
fundamental breach if the seller offers and effects speedy repair
and replacement without any inconvenience to the buyer.*® In
an illustrative case, for instance, no fundamental breach was
found where repairable parts of a hanger were defective.**

In practice, the possibility of cure has often been considered as
a factor in determining a fundamental breach of contract. In
Germany, for instance, the Court of Appeals of Koblenz stated
that in order to determine a fundamental breach the nature of
non-conformity and the willingness of the seller to cure the
lack of conformity without any inconvenience to the buyer

% CISG, Art. 27: unless otherwise expressly provided in this Part of the
Convention, if any notice, request or other communication is given or made
by a party in accordance with this Part and by means appropriate in the
circumstances, a delay or error in the transmission of the communication or
its failure to arrive does not deprive that party of the right to rely on the
communication.

% The Secretariat Commentary on article 44 of the 1978 Draft, available at:
http://www.cisg.law.pace. edu/cisg/text/secomm/secomm-48.html (Visited on
July, 13, 2015).

40 Supra note 12 at 221.

4 CISG, Art. 48(2).

42 CISG, Art. 50, second sentence,

43 Handelsgericht Ziirich, No. HG920670, Switzerland, April 26, 1995,
available at: http://www.unilex.info/case.cfm?id=166.

4 Cour d’Appel de Grenoble, No. RG 93/4879, France, April 26, 1995,
available at: http://www.unilex.info/case.cfm?id=109.
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should be taken into account.*® Thus, the seller’s breach may
not be regarded as fundamental if it can be (and finally is)
cured in accordance with article 48(1) CISG. However, if the
buyer has a specific and legitimate interest in immediate
avoidance, the possibility of cure shall not be taken into
account.

In the author’s opinion, when there is a fundamental breach,
the buyer is entitled for avoidance the contract without being
obliged to do so. Therefore, in the absence of the buyer’s
declaration of avoidance, cure should be permitted. This is
supported by the ideas of good faith and the contract
preservation.

5. Declaration of Avoidance (Article 49(2) CISG)

According to article 49(2) CISG, if the seller has delivered the
goods, the buyer must declare avoidance within a reasonable
time. The contract is not automatically terminated; there must
be a declaration of avoidance.*® No particular form is required
for the declaration.” Neither is it necessary to start legal
proceeding to make the declaration.*® It must, however, clearly
state that the aggrieved buyer now treats the contract as at an
end.*

The buyer’s reasonable period of time to declare the contract
avoided differs depending on whether the breach is related to
late delivery or other breaches. In the case of late delivery, the
time begins when the buyer becomes aware that delivery has
been made.® In the case of other breach, the starting point of
time is when the buyer becomes aware or ought to have been
aware of the breach.>® It has been held too late for the buyer’s
declaration of avoidance made eight weeks after he became
aware of the breach.>? Furthermore, eight months after the
latest time the buyer knew or ought to have known the seller’s
alleged breach has been deemed untimely to constitute a
reasonable time for avoidance declaration under article
49(2)(b).%® On the other hand, a declaration of avoidance given
within 48 hours upon late delivery of an instalment was found
to be timely.>* Furthermore, three weeks after notice of non-
conformity under article 39 CISG was considered timely for a
declaration of avoidance.>®

Regarding revocation of the avoidance declaration, a tribunal
held that if the seller has unjustifiably refused the avoidance,

4 Oberlandesgericht Koblenz, No. 2 U 31/96, Germany, January 31 1997,
available at: http://www. unilex.info/case.cfm?id=223.

46 Landgericht Frankfurt am Main, No. 3/11 O 3/91, Germany, September 16,
1991, available at: http:// www.unilex.info/case.cfm?id=3.

47 Kantonsgericht Zug, No. A3 2006 79, Switzerland, August 30, 2007,
available at: http://cisgw3.law. pace.edu/cases/070830s1.html.

48 Appellate Court Navarra, Spain, December 27, 2007, available at:
http://cisgw3.law.pace.edu/cases/

071227s4.html.

49 Supra note 47.

0 CISG, Art. 49 (2)(a).

1 Schweizerisches Bundesgericht, No. 4A_68/2009, Switzerland, May18,
2009, available at: http:// www.unilex.info/case.cfm?id=1460 (if attempts at
repair are finally unsuccessful, the period starts when the buyer knew or
should have known that fact).

52 Oberlandesgericht Koblenz, No. 2 U 31/96, Germany, January 31 1997,
available at: http://www. unilex.info/case.cfm?id=223.

%8 Bundesgerichtshof, No. VIII ZR 18/94, February 15, 1995, available at:
http://www.unilex.info/case. cfm?id=107.

® Audiencia Provincial de Barcelona, November 3, 1997, available at:
http://www.unilex.info/case. cfm?id=313.

% Hanseatisches Oberlandesgericht Hamburg, No 1 U 31/99, Germany,
November 26, 1999, available at: http://www.unilex.info/case.cfm?id=450.

the buyer can revoke his declaration.*® In a similar way, it was
held that the contract existed even after the declaration of
contract, because the buyer later accepted the goods and resold
them.5’

6. Effects of Avoidance and its Special Rules

Articles 81 to 84 CISG are concerned with effects of avoidance
of the contract. The general rules are governed by article 81,
while the duties of the seller and buyer are specified by articles
82, 83, and 84. Article 81(1) provides that “avoidance of the
contract releases both parties from their obligations under it,
subject to any damages which may be due.” The most
important consequence of avoidance is that the seller need not
deliver the goods and the buyer is under no longer obligation to
take delivery and pay for the goods. However, avoidance does
not terminate the seller’s duty to pay any damage occurred by
his failure to perform or any method for settlement of disputes
in the contract.®® Although, in some legal systems, by avoiding
the contract all rights and obligations which arose out of the
existence of the contract are eliminated, the second sentence of
article 81(1) provides that: “avoidance does not affect any
provision of the contract for the settlement of disputes or any
other provisions of the contract governing the rights and
obligations of the parties consequent upon the avoidance of the
contract.” Therefore, damage claims for its breach, clauses in
the contract for settlement disputes, determining penalties, and
choice of law and forum, etc., are not affected by avoidance of
the contract. However, under article 81(2), if one of the parties
has performed the contract, wholly or in part, it may claim
restitution from the other party of whatever the first party has
supplied or pay under the contract.>

According to article 82(1) CISG, if it is impossible for the
buyer to make restitution of the delivered goods substantially
in the same condition in which he received them, he loses his
right to declare the contract avoided.®® The impossibility to
make return of the goods must be determined as of the time of
the buyer’s declaration of avoidance.®! The principle of article
82(1), however, is substantially restricted by article 82(2)
stating that in the three circumstances, the buyer will not lose
the right to declare the contract avoided. First, if the
impossibility of making restitution is not due to the act or
omission of the buyer, his right to avoid the contract will not be
lost.52 However, the seller bears those risks which are under his
control or he could have foreseen them.®® Secondly, the buyer
is exempted from those deterioration arose from his obligation
to examine the goods provided for in article 38 CISG.%
Finally, if the impossibility of making restitution is due to use
of goods in the normal course of trade (consumption,
transformation or resale) before the buyer knew or ought to

% Hgjesteret [Supreme Court], No. U.2006.2210H, Denmark, May 3, 2006,
available at: http://cisgw3. law.pace.edu/cases/060503d1.html.

" Commercial Court Zirich, No. HG 050430/U/ei, Switzerland, June 25,
2007, available at: http://cisgw 3.law.pace.edu/cases/070625s1.html.

%8 Art. 66(1), draft counterpart of CISG Art. 81(1).

% CISG, Art. 81(2).

80 CISG, Art. 82.

82 Appellate Court Frankfurt, No. 5 U 164/90, Germany, September 17, 1991,
available at: http://cisgw3. law.pace.edu/cases/910917g1.html.

62 CISG, Art. 82(a).

83 Supra note 12 at 212.

8 CISG, Art. 82(b).
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have known the non-conformity, the right to avoid will not be
lost.®

It is important to note that the aggrieved buyer who has lost his
right to declare the contract avoided retains all other remedies
available in the contract and under the provisions of the CISG
such as the right to damages (article 45), to repair the goods
(article 46), or to price reduction (article 50).6

Under the CISG, like many legal systems, the parties are
obliged to return all benefits of possession. Article 84 CISG
states that if the seller is obliged to refund the price, he must
also pay its interest®” from the time on which the price was
paid.® But the buyer is only bound to return all benefits that he
actually derived from using the goods or part of them.®®
However, according to article 84(2), this duty on the part of the
buyer would apply in two situations: (1) if he must return the
goods or part of them, and (2) if it is impossible for him to
return all or part of the goods or to return all or part of the
goods substantially in the same condition in which he received
them, “but he has nevertheless declared the contract avoided or
required the seller to deliver substitute goods.”°

7. Conclusion

Avoidance is a remedy for breach of contract which cancels the
contract and releases the parties from their obligations under
the contract. However, in light of the requirements of
international trade, avoidance should not be granted easily. It
should only be granted to the buyer as a last resort (for the
most exceptional cases) when the buyer can no longer be
expected to continue the contract. Since the preservation of the
contract and the obligations of the parties is one of the main
purpose of the CISG, the notion of fundamental breach makes
it extraordinarily difficult to avoid the contract. Moreover,
although the doctrine of a fundamental breach is the main
requirement of avoidance and is very vital and necessary to
satisfy the needs of international trade but it seems difficult for
the parties to establish it. The matter of avoidance for non-
conforming goods is riddled with uncertainty and differences
of opinion. In the end, a buyer’s interest, a seller’s interest and
economic reasons such as costs and risk of transportation or
storage must be balanced to determine whether a certain
feature of the contract must be considered fundamental under
the circumstances.
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