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Abstract
Murder is a grievous offence which is frowned at by the law and the society. The two Codes in Nigeria have provided for it as
an offence. In Nigeria, such crime is punishable by death and there are certain process and procedures for the trial. There are
lot of problems which has made the trial of murder cases in Nigeria ineffective and lead to pervasion of justice. The whole
essence of trying murder cases in court is to do justice to both the deceased person and to the defendant. In this paper, laws,
statutes, cases, materials and processes was used to indict how murder cases are tried in Nigeria. After considering the legal
framework of murder and the process and trial of murder cases in Nigeria. This study focuses on the inadequacies of such trial
of murder cases and provide recommendations for an effective trial of murder cases in Nigeria in order for justice to be done to
the general public.
Keywords: murder, grievous, recommendations, general public
Introduction
One of the most committed crimes in the society is Murder.
It is morally and lawfully viewed as most heinous or
culpable killing in any society [1]. According to statistics, the
official global murder rate per annum is rising toward one
million [2], and as a result of these, the lives of people around
the world are in danger. In the words of Doyle, “There’s
scarlet thread of murder running through the colorless skein
of life, and our duty is to unravel it and isolate it and expose
every inch of it [3]. There is a duty imposed on the judiciary
system and members of the society to treat the cases of
murder with utmost seriousness in order to promote
deterrence, reproof, and correction and for the aim of justice
for the accused. Also a nation can only strive when the lives
of the citizens are protected. It would only be proper to
carefully analyze the issues in murder cases, how it affects
the territorial boundary of Nigeria and its citizens and the
way forward in the prosecution of such crime.
In Nigeria, the willful termination of a person’s life by
another is frowned at by the society and even by the
almighty God because of the importance of life. Murder has
been and still is a societal epidemic, it is seen as a grievous
offence which deserves a grievous penalty. People kill
people based on many reasons, it could either be social,
economic, religious, international violence, political,
conflict, psychopath, psychology etc [4], however this act is
not justified. Murder denotes the act of a man unlawfully
taking the life of another man, this act is associated with the

state of nature, which every society tries to prevent because
it is a hideous crime which has to be curbed in order to
ensure the continuous existence of humanity where there is
a sense of security [5]. The sociological perspective will be
used in this research to determine the effect of murder on
the society because sociology leans on the society, how
murder affects the society whether positively or negatively.
This literary work will be based on the story of human in a
social community as regards to the aspect of murder.
In ancient times, a man was penalized for murder regardless
of whether or not the death was as a result of his action or
failure to act [6] but nowadays this offence is carefully
prosecuted in court to help distinguish between guilt and
innocence and between murder and manslaughter based on
the element of ‘intention’’ [7].
The effectiveness of the Nigerian criminal system is
dependent on meeting the goals of deterrence and corrective
measures. However, can we say that these goals have been
met? Also considering the number of outrageous number of
inmates awaiting trial in prisons, innocent persons who have
been convicted for the offence of murder, guilty persons
acquitted due to the inability of the prosecution to prove the
offence of murder, the slow trial of murder cases in Nigeria
due to the inadequacies of the law and system, inadequate
infrastructures, corrupt judges and lawyers etc. has called to
question the effectiveness of the trial of murder cases in
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Nigeria [8]. Thus, from all that has been stated above, it is
important for us to examine the provisions that are
necessary for the establishment of murder, its legal
framework with that of other jurisdictions, and providing
probable recommendations.
Methodology
The research method to be employed in this project is a
combination of doctrinal research and comparative research
method. The reason for adopting the doctrinal approach is
because of the provision of laws concerning the subject
murder, legal preposition and doctrines. It is a research into
law, legal concepts with the use of cases, statutes and rules.
The comparative method is employed for the purpose of
comparing the trial of murder cases in Nigerian and other
foreign jurisdiction for example America. Primary and
secondary sources of information shall be employed. The
primary source shall include law reports, statutes and
judicial precedents, while the secondary source shall include
internet sources, articles, journals and textbooks. Focus will
be directed on the materials that fall within the scope on this
work.
Conceptual Framework: What is Murder?
The classic and most comprehensive definition of murder
was given by Edward Coke who said: “Murder is when a
man unlawfully killeth any reasonable creature in rerum
natura under the king’s peace, with malice aforethought
either express by the party or implied by law so as the party
wounded or hurt etc. die of the wound or hurt etc. within a
year and a day after the same [9].
In analyzing his definition of murder, Edward believed that
the criteria for a person to be murdered is when a person’s
life must have been taken unlawfully Coke also identified
that only a reasonable creature can be murdered, and as such
a victim must be a real person that is a human being [10].
According to Chukkol, a person cannot be convicted for the
death of an unborn child but could be held guilty for other
offences [11]. Medical experts have stated that once a person
takes his first breath or at the beating of the heart such
person will deemed living [12]. This view is supported by
Section 5(2) of the Penal Code and Section 307 of the
Criminal Code which provides [13]. In Nigeria, the act of
abortion is not considered as murder but a felony under the
law which is punishable by a jail term of 14 years
imprisonment since it is a criminal and an illegal act [14].
Black’s law dictionary defined murder as: “the crime
committed where a person of sound mind and discretion
(that is, of sufficient age to form and execute a criminal
design and not legally “insane”) kills any human creature in
being (excluding quick but unborn children) and in the
John Agbonika & Musa Alewo, ’Delay in the Administration of Criminal
Justice in Nigeria: Issues from a Nigeria Viewpoint’ (2014) 26 JLPG 130.
9 Edward Coke, ‘Murder’ in Institutes of Lawes of England ( 1ST edn,
OCLC 1797) 47
10 Ibid in All Answers ltd, 'Murder Cases | Unlawful Killing'
(Lawteacher.net, December 2018)
<https://www.lawteacher.net/cases/murder.php?vref=1> accessed 21
December 2019.
11 Kharisu Chukkol, The Law of Crimes in Nigeria ( Revised edn, ABU
Press Limited 2010) 284
12 Ibid 285.
13 Penal Code, Cap 89, Laws of Northern Nigeria (1963) S.5(2); The
Criminal Code, Caps 38, Laws of the Federation of Nigeria (2004) S.307.
14 The Criminal Code, Caps 38, Laws of the Federation of Nigeria (2004)
S.228.
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peace of the state or nation (including all persons except the
military forces of the public enemy in time of war or battle)
without any warrant, justification, or excuse in law. With
malice aforethought, express or implied, that is, with a
deliberate purpose or a design or determination distinctly
formed in the mind before the commission of the act,
provided that death results from the injury inflicted within
one year and a day after its infliction [15].
Theories and rationale for killing people
In considering the theories of murder, the discussion of
crime, violence, the state and condition of the victim or
victims, how murder can be heterogeneous, the social and
cultural perspective of the killer, examine basic elements of
murder that is the act of killing and the intention of the
offender [16].
Pathological & individual based theory: This theory is of
the opinion that people commit crimes as a result of
sickness or illness. This theory generally shares the same
view with the pathological theory that crimes result from the
fact that the individual has an abnormal condition [17]. This
idea is rooted in the tradition of western human sciences [18].
In Pathological approach, the desire to commit crime is
inherent (e.g. in the mind, brain, hormones, genetic
makeup). Criminality is seen to be from within an individual
[19]
.
Another essential point in the pathological approach is the
positivism in criminology. Where it is assumed that the
procedure of natural science be used in order to the study
criminality of the defendant. The basis of the result is
dependent on examination and investigations on the
objective, experimentation, measurement, qualitative and
quantitative approach should be carried out. The positivist
criminology started in the late 19th century where social
problems were viewed through science [20].
In order to explain a crime (act of murder), the body, the
mind and the soul, psychological and biological factors are
taken into consideration. It is safe to say that the Nigerian
law provides that the mental element of the
accused/defendant must be determined before an individual
can be convicted for murder is actually considered in this
theory [21]. In the United States case, Madison v Alabama,
Maidson was not executed for the offence of murder which
he was guilty of based on his mental illness [22]. Positivists
view human conduct to be determined by psychological,
biological and psychiatric factors.
Social learning theory: There are many factors that
Black’s Law Dictionary, 'What Is MURDER? Definition of MURDER'
(The Law Dictionary, 2018) <https://thelawdictionary.org/murder/>
accessed 11 October 2018.
16 Jay Corzine, ‘Theories of Homicide’ (2011) 15/4 SAGE 315
<https://journals.sagepub.com/doi/abs/10.1177/1088767911424540 >
accessed 20 December 2018.
17 Heidi Rimke, The Pathological Approach to Crime: Individually Based
Theories (2010) 82
http://www.academia.edu/369087/The_Pathological_Approach_to_Crime_
Individually_Based_Theories accessed 29 December 2018.
18 ibid.
19 Heidi Rimke, The Pathological Approach to Crime: Individually Based
Theories (2010) 82
http://www.academia.edu/369087/The_Pathological_Approach_to_Crime_
Individually_Based_Theories accessed 29 December 2018.
20 ibid.
21 The Criminal Code, Caps 38, Law of the Federation of Nigeria (2004)
S.316.
22 Maidson v Alabama (2019) U.S. 586.
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determine why people commit murder. A social learning
theory consider these factors but argues that such factors are
not really sufficient justifications for committing such crime
as murder [23]. Looking at the social learning theory a lot of
factors are considered. They include:
The Learning of Aggression: We learn about aggression
through the violence that happens around us e.g. through
films, television, continual existence of violence in the
family and living in a society full of violence. As a result of
aggression everywhere which we consciously or
unconsciously learn, it can evidently lead an individual to
commit murder.
Childhood Experiences of Punishment: the physical
punishment of a child from a parent can lead to assault
which can have adverse effect on that child. The child may
become very angry or go into depression. The research
conducted by Palmers showed that murderers during their
childhood have been frustrated much in their childhood both
physically and psychological than those who did not commit
murder [24].
In this theory, the conscience is considered and simply
means a set of learned conditions as a result of punishment
for misdeeds [25], and it can be said that the murderer failed
to develop a well-conditioned conscience which would have
prevented him from committing such act.
Economic Theory: This theory is of the view that people
commit crimes and kill for money. People enter into
contract for killing where parties enter into a contract for the
sole purpose of killing a person for money. In the view of an
economist, the act of paid killing is not an act of crime of
passion but an act of commoditized choice. In such contract
the parties are known as the hirer and a hiree but such
contracts be legally binding based on the doctrine of ex turpi
causa non oritur actio because it is an illegal act to kill
someone [26]. In such contract the parties to such contract i.e.
the hirer and the hirer are at risk and such risk includes
detention and punishment for carrying out such contract to
kill. Some other form of risk that comes as a result of such
contracts includes blackmail, failed performance and all
forms of exploitation. In Nigeria, the high rate of ritual
killings, yahoo plus which have claimed the lives of young
girls all in the name of making money is an evident reason
why people kill [27].
This theory focused on the fact that people killed because of
money. I support this view because even the bible says that
money is the root of all evil [28] and the act of killing is
regarded as evil.
Bio Psychological theory: This theory believes that people
commit crime or tend to kill based on the abnormality of the
offender or that he is sick. This has to be proved by
23
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medicine that the person is in need of treatment and cure.
One aspect of criminality is that it can be proved by science
and such approach is deterministic. In considering the legal
responsibility of a person under the law, for a person to
commit murder, that individual must have done such act
through his free will and not determinism that defines the
positivist approach [29].
The issue of the responsibility and criminality of those who
have been scientifically classified as sick (insane persons)
dates back in time. This has brought about the insanity
defense to the crime of murder which was established as the
M’Naghten Rules. Psychiatrists were of the opinion that
punishing an individual who is not in the right state of mind
or someone who is considered to be insane will be unfair,
unjust and cruel [30]. Those who disagreed with this theory
were of the opinion that disapprovals to the doctrine
concerned charges is that it subverted the view of discretion
and by extension the cherished classical liberal discourses of
ethical responsibility, answerability, rationality and
calculability in short, the delegacy of the topic. The
weakness of the psychiatrists’ theory is that not all persons
convicted for the crime of murder has mental issues,
psychopaths or sociopathic, however the focus has been on
the individual offender rather than the crime using
individualism [31].
Legal Framework on Murder in Nigeria
The relevant legitimate statutes in Nigeria legal frame work
which provides for Murder as an offence is the Criminal
Code and Penal Code. The statutes will be used to address
the issues of murder in Nigeria, the legal framework will be
considered for the offence of murder which is under the
Nigeria Criminal Justice System. The Nigerian point of
view of murder was established based on the laws gotten
from the Britain during colonization and from that time till
now, we still use those laws to determine the provisions and
the offence of murder. The legal framework of Nigeria will
be discussed below.
The provisions of the criminal code
Section 316 of the Criminal code defines murder while
Section 319 of the criminal code provides that murder is an
offence. By virtue of section 316 of the Criminal Code
provides that, “except as hereinafter set forth, a person who
unlawfully kills another under any of the following
circumstances that is to say:“If the offender intends to cause the death of the person
killed, or that of some other person; If the offender intends
to do to the person killed or some other person some
grievous harm; If death is caused by means of an act done
in the prosecution of an unlawful purpose which act is of
such a nature as to be likely to endanger human life; If the
offender intends to do grievous harm to some person for the
purpose of facilitating the commission of an offence which
Heidi Rimke, ‘The Pathological Approach to Crime: Individually Based
Theories’ in The Rise of Criminological Thought: The Legacy of the 17 th,
18th,19th and 20th Centuries, University of Winnipeg (2010) 87
<http://www.academia.edu/369087/The_Pathological_Approach_to_Crime
_Individually_Based_Theories> accessed 26 December 2018.
30Heidi Rimke, ‘The Pathological Approach to Crime: Individually Based
Theories’ in The Rise of Criminological Thought: The Legacy of the 17 th,
18th,19th and 20th Centuries, University of Winnipeg (2010) 88
<http://www.academia.edu/369087/The_Pathological_Approach_to_Crime
_Individually_Based_Theories accessed 26 December 2018.
31 ibid.
29
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offence which is such that the offender may be arrested
without warrant, or for the purpose of facilitating the flight
of the offender who has committed or attempted to commit
such offence; If death is caused by administering any
stupefying or overpowering things for either of the purpose
last aforesaid; If death is caused by wilfully stopping the
breath of any person or either of such purposes; is guilty of
murder” [32].
In the first instance as provided for by the criminal code,
once it can be established that the offender had the intention
to cause the death of the victim who was killed then the
individual will be guilty of murder. And it also means that
when the defendant has the will to kill any other individual,
in such circumstances will be liable for murder [33].
In the second provision, when the offender has the motive to
cause harm to either the person killed or any other
individual will be said to have unlawfully killed a person in
such a circumstance. It is immaterial that the offender did
not purposely hurt that particular person who was killed.
The fact is that he had the intention to cause grievous harm
to the victim or another person.
Looking at the provisions of Section 316(1) and 316(2) of
the criminal code, for murder to be committed, the offender
must have intended to kill the victim who was killed or any
other individual or cause any of them grievous body harm
[34]
. It is irrelevant whether the motive for killing relates to
the deceased but as far as there was an intention to kill or
cause serious harm to the body. It is however important to
note that though these circumstances explained above will
constitute what murder is in our criminal code, in Section
320 of the criminal code, where there is a charge of
attempted murder, the prosecution must prove beyond
reasonable doubt that such intention of the defendant to kill
or to cause grievous bodily harm but this won’t be enough
to sustain such charge [35].
In the third case as provided for under Section 316(3) of the
criminal code once the act done is probably going to
jeopardize the life of a person when it is for the purpose of
doing an illegal thing or for a reason which is not permitted
or authorized by law, which will make such act detrimental,
then the death that will emanates from such act will be
considered as murder. It is trite law that such risky act
which will bring about causing death and such unlawfully
reason are the same [36]. An example of this was in the case
of decided case of R v Gould where D in an offer to obtain
abortion for a lady presented a poisonous substance created
from a blend of glycerin, Dettol and surf and the equivalent
caused a corruption of the uterine divider room which
resulted to death, D was indicted for murder on the basis of
section 316(3) of the code [37].
Also in the case of R v Nicholas the court held that the act
of setting fire on the hotel which caused the death of the
deceased was for an illegal purpose and therefore the
performer of the act will be guilty of murder [38]. Therefore it
is not necessary whether the offender intended to hurt any
32
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individual.
The fourth fifth and the sixth provisions envisage situations
where the offender willfully does any serious harm to
another person, that will help the commission of an illicit act
or to promote flight of the offender who carried out or seek
to carry out such offence, where the offender persistently
gives or disperse any substance which can numb or
overwhelm such injured individual or cease the breath of the
individual in question, ,in the cause of allowing the doing of
an illegal act or to help the flight of the offender who
endeavored to carry out such crime, the offender will be
guilty of murder and it won't be significant if he had
intention to cause death or he did not realize that death
might be the outcome [39].
Section 316(5) of the criminal code initiates, an example is
in the case of Osadiaye v The state where this provision was
used that in the situation where the accused person
administers anything to the victim which will render him
numb or make him stupid for the purpose of doing an illegal
act he will be guilty of murder if such victim dies as result
of that [40]. In the case of D.P.P v Beard the provision of
Section 316(6) of the Criminal Code was reinstated where
the accused in order to facilitate the commission of rape on
the victim, grabbed her throat, he was guilty of the offence
of murder [41].
The Penal Code
Section 220 of the Penal Code provides for Culpable murder
as [42]; whoever causes death “by doing an act with the
intention of causing death or such bodily injury as is likely
to cause death; or by doing an act with the knowledge that
he is likely by such act to cause death; or by doing a rash or
negligent act, commits the offence of culpable homicide.”
Also Section 223 provides for Culpable homicide by
causing death of person other than person whose death was
intended; “if a person by doing anything which he intends or
knows to be likely to cause death commits culpable
homicide by causing the death of any person whose death he
never intends nor knows himself likely to cause, the
culpable homicide committed by the offender is of the
description of which it would have been if he had caused the
death of the person whose death he intended or knew
himself to be likely to cause [43].
The penal code refers to murder as culpable homicide and
under Section 220 of the Penal Code, culpable homicide
was defined as when a person causes death when he or she
does an act or cause injury to another person’s body with the
purpose of causing death or doing an act, with
understanding that such action can likely cause the death of
a person and by doing an hasty or careless act will be guilty
of Culpable homicide [44]. Looking at Section 220(a) of the
Penal Code, it provides for intention of a person when doing
an act which can result to murder. Intention can be
associated with a lot of challenges as mentioned above,
therefore for Intention to known, the defendant may in a
murder case admits that he committed the crime of culpable
homicide and also the court is allowed to infer intention
39
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from the situation that emanates from the action of the
defendant [45]. A person would be seen to have intention to
cause death if he deliberately smashes the head of the
deceased with a matchet and that was what caused the death
of the deceased. From this scenario, it is safe for the court to
imply that the defendant did not only anticipate the death of
the deceased but wanted it [46].
Under the Penal Code, a number of murder cases are tried
under Section 221(b) which says that “if the doer of the act
knew or had reason to know that death would be the
probable and not only a likely consequence of the act or of
any bodily injury which act was intended to cause” [47].
Looking at this Section it is important to know what
probable and likely consequence means. Section 19 of the
Penal Code. Section 19(1) of the Penal Code provides that
an act will refer to be a likely consequence if the happening
of that consequence will cause no shock to a reasonable
man. While Section 19(2) of the Penal Code defines what
probable means, it provides that an act will refer to a
probable consequence if the happening of that consequence
is considered by a reasonable to be the natural and normal
effect of the act [48]. Furthermore, according to Section
222(b) of the penal code, it is important to note that a person
can only be liable for probable consequence and not likely
consequence.
Recommendations
Review of Some of the Provisions on Murder
The provisions of murder has not been reviewed since the
adoption of the criminal and penal code after colonization.
This author recommends that the provision of murder be
divided into two degrees in order of gravity and the liability
of killing to classify such murder as first degree murder or
second degree murder. The provisions of first degree murder
should include deliberate killings and killing with the
purpose of causing grievous wound with the knowledge that
such act might cause death, while Second degree murder
should include other forms of killing with intention.
Rehabilitation of the Nigerian Police and Prosecuting
Agencies.
The entire police system needs to be reformed. The
government should organize a lot of trainings for the police
like once in every two months where they learn how to
apprehend criminals,
how to use information
communication technology, the use of surveillance system
and forensic evidence to procure sufficient evidence which
can be tendered in court to prove their case, how to present
murder matters in courts, how to effectively keep records
etc. They can organize seminars where police officers in
developed countries can train the Nigerian police officers.
The Use of surveillance system in investigating murder
cases
The use of surveillance security system should be provided
and encouraged by the government to carry out
investigations on murder cases. It involves the use of
cameras known as CCTV, monitoring of phone calls and
internet use, tracking of location with the use of IPS. This
45
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has been seen as effective in investigation so as to determine
the guilt or innocence of a person suspected to have
committed murder. Nigeria can adopt how the surveillance
system is used in countries like United States to investigate
and get evidence which can be used to try a murder cases in
court.
The Adequate Use of Forensic Evidence
The use of full forensic evidence should be adopted for the
effective trial of murder cases in Nigeria as it has been
embraced by some criminal justice systems of the world like
the United States, Canada etc. The trial of murder cases in
Nigeria is mostly based on witness evidence, circumstantial
evidence, and examination of documents whether it
corresponds to the claim of the accused etc.
Reformation of the Nigeria Criminal Justice System
Encouraging a faster and more effective trial of murder
cases in Nigeria criminal justice system. By promoting
effective communications with the parties necessary in such
trial, by preventing unnecessary adjournment of murder
trials. Also, training of staffs who work in courts by
organizing seminars at least five times in a year where they
are trained on how to effectively carryout their duties and
use electronic devices to record murder trials and carryout
other functions which would affect the trial of murder cases
in Nigeria. Provision of e-infrastructures by the government
which will aid the trial of murder cases, recording of court
process electronically. The holding charge provision should
be removed etc.
Conclusion
The trial of murder cases is very crucial to any criminal
justice system in the world. Therefore, the process and trial
of murder cases should be taken with the utmost seriousness
it deserves. In Nigeria, one of the main reasons why it can
be said that we have an ineffective trial of murder system
can be attributed to our ineffective criminal justice system.
Most of the institutions and organs that make up the
criminal justice system who are involved in the process and
trial of murder cases in Nigeria have one problem or the
other. Starting from slow and awaiting trial of murder cases
in Nigeria, most of the people in prisons are those who are
awaiting trial of their cases, which can be attributed to lack
of enough evidence, the courts relying heavily on
documentary and circumstantial evidence with little or no
use of forensic evidence and surveillance system etc. If we
want to effectively try murder in Nigeria, then we have to
address the defects in our criminal justice system and place
more focus on the judicial system, which is the hope of
justice to an average person.
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